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STATEMENT OF JURISDICTION
Claudia Paredes ("Paredes") appeals from a April 7, 2000 Order Denying Motion
for Review issued by the Appeals Board of the Utah Labor Commission. On May 3,
2000 Paredes filed her Petition for Review with the Utah Court of Appeals. Jurisdiction
lies in this Court pursuant to Utah Code Ann. §§ 63-46(b)-16(l), 34A-5-107(12), and 782a-3(2)(a)(1999).
STATEMENT OF THE ISSUES
Issue No, 1; Whether the Utah Labor Commission properly determined that
Paredes did not prove either: 1) that Primary Children's Medical Center ("PCMC") failed
to reasonably accommodate her disability; 2) that PCMC discriminated against her upon
the basis of her disability; or 3) that PCMC discriminated against her upon the basis of
her national origin.
Standard of Review: The Utah Court of Appeals applies an abuse of discretion
standard of review to decisions of the Utah Labor Commission. Under this standard, the
court determines whether the agency decision exceeded the bounds of reasonableness and
rationality. Johnson Bros. Constr. v. Labor Comm'n, 967 P.2d 1258, 1259 (Utah Ct. App.
1998); Osman Home Improvement v. Indus. Comm'n, 958 P.2d 240, 243 (Utah Ct. App.
1998).

1

DETERMINATIVE CONSTITUTIONAL
AND STATUTORY PROVISIONS
Utah Antidiscrimination Act:
Utah Code Ann. § 34A-5-106 (Discriminatory or unfair employment practices —
Permitted practices):
(1) It is a discriminatory or prohibited employment practice to take any action described
in Subsections (l)(a) through (f).
(a)(i) An employer may not refuse to hire, promote, discharge, demote, or
terminate any person, or to retaliate against, harass, or discriminate in matters of
compensation or in terms, privileges, and conditions of employment against any person
otherwise qualified, because of:
(A) race;
(B) color;
(C) sex;
(D) pregnancy, childbirth, or pregnancy-related conditions;
(E) age, if the individual is 40 years of age or older;
(F) religion;
(G) national origin; or
(H) disability.
Utah Code Ann. § 34A-5-102 (Definitions):
As used in this chapter:
(5) "Disability" means a physical or mental impairment that substantially limits
one or more of an individual's major life activities.
STATEMENT OF THE CASE
A.

Nature of the Case
Paredes was originally employed as a housekeeper at PCMC from September 14,

1990 through January 9, 1992. Paredes was re-hired as a housekeeper at PCMC on or
about July 22, 1992. Deposition of Claudia Paredes ("Paredes Depo."), R. 1048, pp. 2930 and 33-34 (Paredes1 deposition transcript was published at the hearing in this matter).
On April 19, 1994 Paredes injured her back when a bed rail fell on her back while she
2

was cleaning a patient's bed at PCMC. Paredes Depo., R. 1048, p. 48. Between April 19,
1994 (the date of her injury) and April 11, 1995 Paredes was under various work
restrictions. Paredes asserts that at various points throughout that time period
(specifically April 19, 1994 through August 26, 1994 and January 1995 through April 11,
1995) PCMC failed to reasonably accommodate her disability in violation of the Utah
Antidiscrimination Act (MUADAM).
On April 11, 1995 all work restrictions were lifted and Paredes was released to
regular duty. Paredes was ultimately terminated on July 7, 1995 after she failed to show
up for work for 25 consecutive work days. Despite, the April 11, 1995 full-duty release,
Paredes contends that she remained disabled and that PCMC failed to accommodate her
disability between April 11, 1995 and July 7, 1995, in violation of the UADA. Paredes
further alleges that PCMC terminated her because of her disability, again, in violation of
the UADA.
Paredes also claims that PCMC discriminated against her on the basis of her
national origin (Peruvian) when it failed to hire her for four positions at PCMC between
April 19, 1994 and August 25, 1995. The four positions at issue are: Audio-Visual
Technician; Telemetry Technician; Child Life Assistant; and Distribution Clerk.

3

B.

Course of Proceedings Below
On August 28, 1995 Paredes filed a Charge of Discrimination with the Utah Labor

Commission, Antidiscrimination and Labor Division ("UALD") alleging disability and
national origin discrimination. The UALD issued its Determination and Order on
December 3, 1997. PCMC then requested a formal evidentiary hearing pursuant to Utah
Code Ann. § 34A-5-107(5)(c) and Utah Admin. Code R606-1-4.
On August 24,1999 a Pre-Hearing Conference was held at which time the parties
agreed that the relevant time frame for Paredes' disability claim is from April 19, 1994
(date of Paredes' injury) through July 7, 1995 (date of termination) and that the relevant
time frame for Paredes' national origin discrimination claim is from April 19, 1994 (date
of Paredes' injury) through August 25, 1995 (date of Paredes' Charge of Discrimination).
Summary of Pre-Hearing Conference, R. 359-363 at ff 1 and 2. A formal hearing was
held on August 30-31, 1999 during which the testimony of twelve witnesses was heard
and Paredes1 deposition was published. Following the formal hearing, Administrative
Law Judge Sharon Eblen ("Judge Eblen") issued Findings of Fact, Conclusions of Law
and Order in which she examined the evidence presented and concluded that Paredes had
"failed to prove by a preponderance of the evidence that PCMC discriminated against her
based upon her disability and her national origin." Findings of Fact, Conclusions of Law
and Order ("Judge Eblen's Order"), R. 524-538. Judge Eblen accordingly entered an
Order dismissing Paredes' claims with prejudice. Judge Eblen's Order, R. 537.

4

Thereafter, on October 19, 1999, Paredes filed a "Motion for Review Before Appeals
Board of the Utah Labor Commission." R. 539-555.
C.

Disposition of the Utah Labor Commission
In its April 7, 2000 Order Denying Motion for Review, the Appeals Board of the

Utah Labor Commission ("the Board") denied Paredes1 Motion for Review and affirmed
Judge Eblen's Order dismissing Paredes' claims. Order Denying Motion for Review
("Board's Order"), R. 821-826. The Board found that Paredes had received a full and fair
hearing before Judge Eblen and further found that Paredes failed to establish that PCMC
unlawfully discriminated against her on the basis of her national origin or disability.
Board's Order, R. 824.
STATEMENT OF FACTS
I.

BACKGROUND.
1.

Paredes was employed as a housekeeper at PCMC from September 14,

1990 through January 9, 1992. Paredes was re-hired as a housekeeper at PCMC on or
about July 22, 1992. Paredes Depo., R. 1048, pp. 29-30 and 33-34.
2.

On April 19, 1994 Paredes injured her back when a bed rail fell on her back

while she was cleaning a patient's bed at PCMC. Paredes Depo., R. 1048, p. 48.
3.

The relevant time frame for Paredes' disability claim is from April 19, 1994

(the date of Paredes1 injury) through July 7, 1995 (the date of termination). Summary of
Pre-Hearing Conference, R. 359-363 atf 1. Paredes' claim of disability discrimination

5

can be broken down into four distinct time periods: the date of injury on April 19, 1994
through August 26, 1994 ("First Time Period"); August 26, 1994 through December 1994
("Second Time Period"); January 1995 through April 11, 1995 ("Third Time Period");
and April 11, 1995 through July 7, 1995 (the date of her termination) ("Fourth Time
Period").1
4.

The relevant time frame for Paredes1 national origin discrimination claim is

from April 19, 1994 (date of injury) through August 25, 1995 (date of Paredes' Charge of
Discrimination). Summary of Pre-Hearing Conference, R. 359-363 at f 2. Paredes'
claim of national origin discrimination pertains to PCMCs refusal to transfer or hire
Paredes for four positions which fall within this period: Audio-Visual Technician;
Telemetry Technician; Child Care Life Assistant; and Distribution Clerk. Hearing
Transcript ("Hearing Trans."), R. 1051, pp. 443-465.
II.

FACTS PERTAINING TO ADA CLAIM.
A.

First Time Period: April 19,1994 Through August 26,1994.

5.

Paredes injured her back on April 19, 1994 when a bed rail fell on her back

while she was cleaning a patient's bed. Paredes Depo., R. 1048, p. 48.
6.

Paredes reported her injury to PCMCs Employee Health Nurse, Kathy

Black, on May 10, 1994. Hearing Trans., R. 1051, pp. 285-286 (Testimony of Kathy

!

For the Court's reference, a timeline depicting these four time periods and
summarizing the relevant facts is included in PCMCs Addendum behind tab 1.
6

Black, former PCMC Occupational Health Nurse).2 During the period from May 10,
1994 through August 26, 1994, Paredes visited several health care providers who imposed
various work restrictions.
7.

Specifically, Paredes saw Kathy Black, PCMCs Employee Health Nurse on

May 10, 1994.3 At that time, Kathy Black restricted Paredes1 duties for three days and
instructed that during that time Paredes either receive help with her vacuuming duties or
be reassigned duties without vacuuming. PCMCs Hearing Exhibit 1 (May 10, 1994
Employee Health Department Medical Release Form), R. 416; Hearing Trans., R. 1051,
pp. 277-278 (Testimony of Kathy Black).
8.

During this time period, Paredes also saw Dr. Clifford Cutler, Paredes5

personal physician. Dr. Cutler restricted Paredes from working at all from May 24, 1994
through May 31, 1994 and limited her to light duty from May 31, 1994 through July 6,
1994. PCMCs Hearing Exhibit 2 (June 6, 1994 Dr. Cutler release), R. 417; PCMC
Hearing Exhibit 3 (Physician's Initial Report, Dr. Cutler), R. 418; Hearing Trans., R.
1050, pp. 130-134 (Testimony of Kerry Brown, former Housekeeping Supervisor, Night

2

Cited portions of all witnesses' testimony are included in PCMCs Addendum
behind tab 2 and labeled with witnesses' names.
3

As the Employee Health Nurse, Kathy Black's role was to receive from employees
their doctor-prescribed medical restrictions, note the restrictions in the employee's health
records, and forward the information regarding the employee's restrictions to the
employee's supervisor. Hearing Trans., R. 1051, pp. 281-282 (Testimony of Kathy
Black). Kathy Black would then discuss the employee's restrictions with their supervisor
and assure that the employee was not engaged in any activities which violated their
restrictions. Hearing Trans., R. 1051, pp. 282-283 (Testimony of Kathy Black).
7

Shift). Dr. Cutler authored two other medical releases dated July 5, 1994 and August 15,
1994. PCMCs Hearing Exhibit 4 (July 5, 1994 Medical Release Form), R. 419; Hearing
Trans., R. 1051, pp. 298-299 (Testimony of Kathy Black).4 Those medical releases
restricted lifting to 50 pounds and restricted Paredes to part-time work. PCMCs Hearing
Exhibit 4 (July 5, 1994 Medical Release Form), R. 419; Hearing Trans., R. 1051, pp. 298299 (Testimony of Kathy Black).
9.

The restrictions required by Paredes' health care providers during this

period, which were provided to PCMC, were recognized and accommodated. Hearing
Trans., R. 1050, pp. 106-107, 127-129 and 143 (Testimony of Kerry Brown);5 Hearing
Trans., R. 1050, pp. 102-104 (Testimony of Edith Middleton, former PCMC
Environmental Services Coordinator);6 Hearing Trans., R. 1050, pp. 214-217 (Testimony

4

Despite the fact that Paredes did not give these releases to anyone at PCMC until
August 15, 1994 (PCMC Hearing Exhibit 50 (Kathy Black's Progress Notes), R. 496-497;
Hearing Trans., R. 1051, pp. 298-299 (Testimony of Kathy Black)), as set forth in Section
III. A. of the Argument portion of this brief, these restrictions were nonetheless
accommodated and Paredes was given restricted duties throughout this time period.
testimony of Kerry Brown, former Housekeeping Supervisor, Night Shift:
Q: Was Mrs. Paredes kept on restrictive duty after that- - after those three days?
A: Yes. Mrs. Paredes was on restrictive duty for - -1 can't recall a time during the whole
year, the whole period, that she ever came off of restrictive duty.
Q: And when you say the whole year, are you saying until she was released to regular
duty in April of f95?
A: Uh-huh (affirmative). . . ."
Hearing Trans., R. 1050, p. 127.
ff

testimony of Edith Middleton, former PCMC Environmental Services
Coordinator:
"Q: And did you ever ask Mrs. Paredes to do any duties that would have violated those
8

of James Spas, former Housekeeping Supervisor, Day Shift);7 Hearing Trans., R. 1050,
pp. 243-244 (Testimony of Edward Brangal, former Director of Environmental
Services);8 Hearing Trans., R. 1051, pp. 346, 354-356 and 362 (Testimony of Beverlee
Aaron, former Director of Employment and Human Resources);9 Hearing Trans., R.
1051, p. 301 (Testimony of Kathy Black).
medical restrictions?
A: No. There's - - There's no way I would have done that.
Q: To your knowledge did Kerry Brown ever ask Mrs. Paredes to violate any of her
medical restrictions?
A: No."
Hearing Trans., R. 1050, pp. 102-103.
testimony of James Spas, former Housekeeping Supervisor, Day Shift:
"Q: And to your knowledge, did Mr. Brown and Mr. Brangal.. . accommodate the
restrictions prescribed by Mrs. Paredes' doctor?
A: As far as I know, yes.
Q: To your knowledge, were any of the restrictions that were ever prescribed by Mrs.
Paredes' doctors not accommodated by Primary Children's?
A: No, not to my knowledge."
Hearing Trans., R. 1050, p. 217.
testimony of Edward Brangal, former Director of Environmental Services:
"Q: To your knowledge, therefore, were each of Mrs. Paredes' medical restrictions
accommodated throughout that time period [April 1994 through August 1994]?
A: Yes, ma'am.
Q: Were any of Mrs. Paredes' restrictions ever ignored during this time period?
A: Absolutely not"
Hearing Trans., R. 1050, p. 244.
testimony of Beverlee Aaron, former PCMC Director of Employment and
Human Resources:
"Q: . . .With respect to that time period [between April 19, 1994 and April 11, 1995], do
you have any knowledge of any restrictions that Kerry Brown, Ed Brangal, Kathy Black
or Aggie Greenhall did not cooperate in accommodating?
A: No. No, not at all."
Hearing Trans., R. 1051, p. 362.
9

10.

Specifically, in order to accommodate Paredes1 medical restrictions during

this time period, PCMC provided the following accommodations:
a)

Paredes was completely released from work from May 24, 1994

through May 31, 1994. PCMC Hearing Exhibit 51 (Employee Hours Report), R. 498;
Hearing Trans., R. 1050, pp. 132-133 (Testimony of Kerry Brown);
b)

Paredes was assigned to clean the blood bank area and office areas

which limited her vacuuming duties and lifting requirements. PCMC Hearing Exhibit 50
(Kathy Black's Progress Notes), R. 496-497; PCMC Hearing Exhibit 57 (June 8, 1994
letter from Kathy Black to Dr. Cutler), R. 508-509; Hearing Trans., R. 1051, pp. 294-296
(Testimony of Kathy Black); Hearing Trans., R. 1050, pp. 128-129 (Testimony of Kerry
Brown);
c)

Paredes was assigned to part-time duties. PCMC Hearing Exhibit 50

(Kathy Black's Progress Notes), R. 496-497; Hearing Trans., R. 1051, pp. 299-300
(Testimony of Kathy Black);
d)

Paredes was given a light vacuum (a "hokie") and other

housekeepers were assigned to assist Paredes with vacuuming. Hearing Trans., R. 1050,
pp. 119-121, 127 and 134-135 (Testimony of Kerry Brown); and
e)

Paredes was assigned to clean a smaller area. Hearing Trans., R.

1050, pp. 120-121 (Testimony of Kerry Brown).

10

B.

Second Time Period: August 26,1994 Through December 1994
(Uncontested).

11.

While under Dr. Grangefs care, during the period of August 26, 1994

through December 1994, it is undisputed that all of Paredes1 medical restrictions were
accommodated. At the hearing, Paredes admitted that all medical restrictions were
accommodated during this time period. Hearing Trans., R. 1051, pp. 405-406 (Testimony
of Claudia Paredes).
C.

Third Time Period: January 1995 Through April 11,1995
Regular Duty Release.

12.

During the period of January 1995 through April 11, 1995 Paredes

continued to be under the care of Dr. Grange. On December 29, 1994 Dr. Grange
informed PCMCs Occupational Health Nurse, Agnes ("Aggie") Greenhall that Paredes
should begin working eight hours per day. Hearing Trans., R. 1051, pp. 330-331
(Testimony of Aggie Greenhall, PCMC Occupational Health Nurse).10 On January 17,
1995 Dr. Grange instructed that the restrictions which were prescribed on December 20,
1994 be continued. PCMC Hearing Exhibit 5 (December 20, 1994 Return to Work
Form), R. 420; PCMC Hearing Exhibit 6 (January 17, 1995 Return to Work Form), R.
421; Hearing Trans., R. 1051, pp. 326-327 (Testimony of Aggie Greenhall). Those

10

Aggie Greenhall replaced Kathy Black as the Occupational Health Nurse at
PCMC in October 1994. Hearing Trans., R. 1051, pp. 321-322 (Testimony of Aggie
Greenhall). Her duties included communicating with injured employees and their
supervisors to assure that medical restrictions were accommodated. Hearing Trans., R.
1051, pp. 321-322 (Testimony of Aggie Greenhall).
11

restrictions included: no repetitive motion of right arm or back if painful; no prolonged
high dusting if painful; and use of a light vacuum for 30 minutes or less. PCMC Hearing
Exhibit 5 (December 20, 1994 Return to Work Form), R. 420; PCMC Hearing Exhibit 6
(January 17, 1995 Return to Work Form), R. 421; Hearing Trans., R. 1051, pp. 326-327
(Testimony of Aggie Greenhall). On January 23, 1995 Dr. Grange set forth the following
restrictions: use of heavy vacuum limited to 30 minutes per day (to be increased as
tolerated); avoid lifting heavy objects; use of proper equipment to accommodate certain
activities; and changing tasks throughout the day. PCMC Hearing Exhibit 52 (January
25, 1995 letter from Dr. Grange to Aggie Greenhall), R. 499; Hearing Trans., R. 1051, p.
327 (Testimony of Aggie Greenhall). On February 21, 1995, Dr. Grange's release
continued the restrictions set forth in the December 20, 1994 and January 17, 1995
releases. PCMC Hearing Exhibit 58 (February 21, 1994 Return to Work Form), R. 510;
Hearing Trans., R. 1051, pp. 327-328 (Testimony of Aggie Greenhall).
13.

All of the restrictions required by Paredes1 health care providers during this

Third Time Period were recognized and accommodated. Hearing Trans., R. 1050, pp.
106-107 and 147-150 (Testimony of Kerry Brown); Hearing Trans., R. 1050, pp. 102-103
(Testimony of Edith Middleton);11 Hearing Trans., R. 1050, pp. 214-217 (Testimony of
James Spas);12 Hearing Trans., R. 1050, pp. 244-245 (Testimony of Edward Brangal);

n

See hearing testimony of Edith Middleton quoted in footnote number 6.

12

See hearing testimony of James Spas quoted in footnote number 7.
12

Hearing Trans., R. 1051, pp. 346, 354-356 and 362 (Testimony of Beverlee Aaron);13
Hearing Trans., R. 1051, p. 328 (Testimony of Aggie Greenhall).14
14.

During her deposition, Paredes also admitted that all restrictions were

accommodated during this Third Time Period. Paredes Depo., R. 1048, pp. 137-140 (as
read into the record at Hearing Trans., R. 1051, pp. 408-411 (Testimony of Claudia
Paredes)).15
15.

Specifically, in order to accommodate Paredes' medical restrictions during

this time period, PCMC provided the following accommodations:
a)

Paredes was paid her regular salary to work in a volunteer clerical

position in the Endowment offices. Hearing Trans., R. 1051, pp. 323-324 (Testimony of
Aggie Greenhall);

u

See hearing testimony of Beverlee Aaron quoted in footnote number 9.

14

Testimony of Aggie Greenhall, PCMC Occupational Health Nurse:
Q: . . . Now, to your knowledge, were each of the restrictions that we've just reviewed
[December 20, 1994 through February 21, 1994] accommodated with respect to Mrs.
Paredes'job assignments?
A: That's my understanding."
Hearing Trans., R. 1051, p. 328.
M

15

Although at the hearing Paredes changed her testimony and stated that some
restrictions were followed and some were not followed during this time period, at the
hearing she also admitted that during her deposition she had admitted that the restrictions
were followed. Hearing Trans., R. 1051, pp. 405-411 (Testimony of Claudia Paredes).
After considering Paredes' inconsistent testimony, Judge Eblen found that Paredes'
restrictions were followed throughout this time period. Judge Eblen's Order, R. 533.
Because she presided over the hearing, Judge Eblen was best able to determine the
credibility of witnesses and therefore her finding should be given great deference.
13

b)

Paredes was assigned and given 8 hours to clean an area which

usually took housekeepers, and had previously taken Paredes herself, 4 hours to clean.
Hearing Trans., R. 1051, pp. 324-325 (Testimony of Aggie Greenhall); Hearing Trans., R.
1050, pp. 145-146 (Testimony of Kerry Brown);
c)

Paredes was given a lighter vacuum and her vacuuming duties were

limited. Hearing Trans., R. 1051, p. 325 (Testimony of Aggie Greenhall); Hearing
Trans., R. 1050, pp. 148-149 (Testimony of Kerry Brown); and
d)

Paredes was shown how and permitted to change positions as needed

and was also shown how to accomplish her duties without violating her medical
restrictions. Hearing Trans., R. 1051, pp. 325-326 (Testimony of Aggie Greenhall).
D.

Fourth Time Period: April 11,1995 Regular Duty Release Through
July 7,1995 Termination.

16.

On April 11, 1995, Dr. Grange instructed that Paredes could return to work

on regular duty as tolerated. PCMC Hearing Exhibit 7 (April 11, 1995 Return to Work
Form), R. 422; Hearing Trans., R. 1051, p. 328 (Testimony of Aggie Greenhall); Hearing
Trans., R. 1050, p. 150 (Testimony of Kerry Brown).
17.

After April 11,1995, Paredes never provided PCMC with any

information from a health care provider which restricted Paredes from performing
regular, full duty work. Hearing Trans., R. 1051, p. 332 (Testimony of Aggie
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Greenhall); Hearing Trans., R. 1050, pp. 157 and 160-161 (Testimony of Kerry Brown);1
Hearing Trans., R. 1050, p. 245 (Testimony of Edward Brangal);17 Hearing Trans., R.
1051, p. 367 (Testimony of Beverlee Aaron).18
18.

In fact, subsequent to her April 11, 1995 full-duty release, Paredes saw Dr.

Grange on May 23, 1995 and he confirmed that she was to work regular duty without
restrictions. PCMC Hearing Exhibit 60 (May 23, 1995 Return to Work Form), R. 513;
Hearing Trans., R. 1051, p. 333 (Testimony of Aggie Greenhall). Paredes also saw Dr.
McGlothlin19 sometime in June and he confirmed that Paredes was able to work regular

I6

Testimony of Kerry Brown, former Housekeeping Supervisor, Night Shift:
"Q: And after she was released to regular duty by Dr. Grange in April of'95, did she ever
provide you with a doctor's note indicating that she should be on any further medical
restrictions?
A: Not to my knowledge."
Hearing Trans., R. 1050, p. 157.
I7

Testimony of Edward Brangal, former Director of Environmental Services:
"Q: . . . was there ever a time that Mrs. Paredes was not returned to regular duty, that she
had any medical restrictions on her after April of 1995?
A: No, not to my understanding."
Hearing Trans., R. 1050, p. 245.
I8

Testimony of Beverlee Aaron, former Director of Employment and Human
Resources:
"Q: Are you aware at any time subsequent to April 11th when she was released to regular
duty that any other restrictions were imposed?
A: No."
Hearing Trans., R. 1051, p. 367.
19

PCMC paid for and sent Paredes to Dr. McGlothlin (who was not affiliated with
IHC at Paredes* request) for a second opinion. Hearing Trans., R. 1051, pp. 339-342
(Testimony of Beverlee Aaron).
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duty without restrictions. Hearing Trans., R. 1051, p. 332 (Testimony of Aggie
Greenhall); Hearing Trans., R. 1051, p. 367 (Testimony of Beverlee Aaron).
19.

During this period, despite the absence of any medical restrictions, Paredes

complained of difficulty in performing responsibilities. In response, PCMC came
forward with several proposals for accommodations, even though no doctorfs statement
imposed any restrictions. On two occasions (April 28, 1995 and May 5, 1995) meetings
were held and attended by Paredes, Paredes' supervisors, Human Resource
representatives, Paredesf doctor, and others for the purpose of responding to Paredes1
complaints. PCMC proposed several alternatives, including three different positions with
reduced physical requirements. Those positions were: 1) ambulatory care center; 2) rehab
nursing area; and 3) newborn critical care. Hearing Trans., R. 1050, pp. 152-153
(Testimony of Kerry Brown); Hearing Trans., R. 1050, pp. 245-253 (Testimony of
Edward Brangal); PCMC Hearing Exhibit 59 (May 5, 1995 WorkMed Memo), R.511512; Hearing Trans., R. 1051, pp. 329-330 (Testimony of Aggie Greenhall); Hearing
Trans., R. 1051, pp. 359-360 and 363-365 (Testimony of Beverlee Aaron).
20.

In response, Paredes demanded that she be given a specific position and

shift (4 North night shift) which was not available. Hearing Trans., R. 1050, p. 153
(Testimony of Kerry Brown); Hearing Trans., R. 1051, p. 249 (Testimony of Edward
Brangal); PCMC Hearing Exhibit 59 (May 5, 1995 WorkMed Memo), R. 511-512;
Hearing Trans., R. 1051, pp. 329-330 (Testimony of Aggie Greenhall).
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21.

Thereafter, Paredes refused or failed to report to work on several occasions.

Hearing Trans., R. 1050, pp. 154-155 (Testimony of Kerry Brown); PCMC Hearing
Exhibit 8 (May 22, 1995 Memo from Kerry Brown to Claudia Paredes), R. 423; PCMC
Hearing Exhibit 9 (May 23, 1995 Memo from Kerry Brown to Claudia Paredes), R. 424;
Hearing Trans., R. 1051, p. 365 (Testimony of Beverlee Aaron). The last day Paredes
worked was May 22, 1995. Hearing Trans., R. 1051, p. 415 (Testimony of Claudia
Paredes); Hearing Trans., R. 1050, p. 157 (Testimony of Kerry Brown).
22.

On May 22, 1995 Paredes received a memorandum from Kerry Brown

reciting that Paredes had three unscheduled absences since the beginning of May,
informing her of PCMC's no-call/no-show policy, and stating that more absences would
result in discipline up to and including termination. PCMC Hearing Exhibit 8 (May 22,
1995 Memo from Kerry Brown to Claudia Paredes), R. 423; Hearing Trans., R. 1050, p.
154 (Testimony of Kerry Brown).
23.

On May 23, 1995 a memorandum to Paredes from Kerry Brown informed

Paredes that her unscheduled absence on May 23, 1994 was her sixth since January 1,
1995, that the memorandum constituted a written warning, that more than four
unscheduled absences before the end of 1995 would result in termination, and invited
Paredes to talk to Kerry Brown, an employee counselor, or the employee health nurse if
she needed assistance. PCMC Hearing Exhibit 9 (May 23, 1995 Memo from Kerry
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Brown to Claudia Paredes), R. 424; Hearing Trans., R. 1050, p. 155 (Testimony of Kerry
Brown).
24.

On June 2, 1995 Edward Brangal, the Director of Environmental Services,

sent Paredes a letter informing her that she was in violation of PCMC s no-call/no-show
policy because she had not called in nor shown up for work since May 24, 1995. PCMC
Hearing Exhibit 10 (June 2, 1995 letter from Edward Brangal to Claudia Paredes), R.
425; Hearing Trans., R. 1050, p. 254 (Testimony of Edward Brangal). Paredes responded
in person, met with Beverlee Aaron and Edward Brangal, and delivered a letter Paredes
herself wrote stating that she could not work but failed to provide any doctor's
statement of any restrictions. Hearing Trans., R. 1051, pp. 350-351 and 365-366
(Testimony of Beverlee Aaron); Hearing Trans., R. 1050, pp. 254-255 (Testimony of
Edward Brangal).20
25.

From June 5, 1995 through July 7, 1995 (25 consecutive work days),

Paredes did not call or show up for work. Hearing Trans., R. 1050, pp. 366-367
(Testimony of Beverlee Aaron). Beverlee Aaron, the Director of Employment in the
Human Resources Department, sent Paredes a termination letter on July 7, 1995. PCMC

20

Testimony of Edward Brangal, former Director of Environmental Services:
"Q: At the time she came to talk to you and Mrs. Aaron, did she have any doctor's
medical restrictions that she was able to provide you at that time?
A: No."
Hearing Trans., R. 1050, p. 255.
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Hearing Exhibit 11 (July 7, 1995 letter from Beverlee Aaron to Claudia Paredes), R. 426;
Hearing Trans., R. 1051, pp. 366-367 (Testimony of Beverlee Aaron).
III.

FACTS PERTINENT TO NATIONAL ORIGIN DISCRIMINATION
CLAIM.
26.

The relevant time frame for Paredes' national origin discrimination claim is

from April 19, 1994 (date of injury) through August 25, 1995 (date of Paredes1 Charge of
Discrimination). Summary of Pre-Hearing Conference, R. 360 at f 2. Paredes' claim of
national origin discrimination pertains to PCMCs refusal to transfer Paredes to four
positions which fall within this period: Audio-Visual Technician; Telemetry Technician;
Child Life Assistant; and Distribution Clerk.
A,

Audio-Visual Technician Position.

27.

Paredes applied for the Audio-Visual Technician position in December

1994. PCMC Hearing Exhibit 12 (Paredes' application), R. 427-428; Hearing Trans., R.
1051, p. 448 (Testimony of Eric Barton, PCMC Human Resources Director); Hearing
Trans., R. 1051, p. 412 (Testimony of Claudia Paredes).
28.

An Audio-Visual Technician is responsible for repairing, training

employees to use, coordinating and operating highly technical audio-visual equipment
throughout the hospital. Hearing Trans., R. 1051, p. 446 (Testimony of Eric Barton).
29.

The stated minimum qualifications for the position are as follows: "at least

one to two years' experience in the audio-visual field with heavy emphasis on video
production experience;" "computer graphic experience;" "good communications;" and
19

"follow-up and coordinating skills.11 PCMC Hearing Exhibit 17 (Audio-Visual
Technician Job Description), R. 437-441; Hearing Trans., R. 1051, pp. 447-448
(Testimony of Eric Barton).
30.

Paredes admitted at the hearing and in her deposition that she does not

possess the minimum qualifications for this position. Hearing Trans., R. 1051, p. 412
(Testimony of Claudia Paredes).
31.

Paredes does not meet the minimum qualification for the Audio-Visual

Technician position because she does not have one to two years' experience in the audiovisual field with heavy emphasis on video production or computer graphics' experience.
PCMC Hearing Exhibit 12 (Paredes' application), R. 427-428; Hearing Trans., R. 1051,
pp. 449-450 (Testimony of Eric Barton).
32.

PCMC did not hire Paredes because she did not possess the minimum

qualifications for the Audio-Visual Technician position. PCMC Hearing Exhibit 39
(Applicant Tracking Summary Report for Audio-Visual Technician position), R. 479480; Hearing Trans., R. 1051, pp. 450-452 (Testimony of Eric Barton).
B.

Telemetry Technician Position.

33.

Paredes applied for the Telemetry Technician position in December 1994.

PCMC Hearing Exhibit 13 (Paredes' application), R. 429-430; Hearing Trans., R. 1051, p.
412 (Testimony of Claudia Paredes); Hearing Trans., R. 1051, p. 455 (Testimony of Eric
Barton).
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34.

A Telemetry Technician monitors electrocardiographs of patients who are

at risk of developing life-threatening arrhythmias and notifies the appropriate nurses of
pertinent changes. PCMC Hearing Exhibit 15 (Telemetry Technician Job Description),
R. 433-434. The screens monitored by the Telemetry Technicians display the status of
patients1 current vital signs, cardiac, and other basic life support systems. Hearing Trans.,
R. 1051, pp. 452-453 (Testimony of Eric Barton). Telemetry Technicians are responsible
for monitoring these screens and if they see an anomaly in any of the readings their
responsibility is to find the appropriate nurse, contact him/her, and explain to the nurse
what the screen shows. Hearing Trans., R. 1051, pp. 452-453 (Testimony of Eric
Barton).
35.

Stated minimum qualifications for the position include: "attendance and

passing grade of ECG interpretation class" and "one year experience in health-care field
or passed life science course in high school or university." PCMC Hearing Exhibit 15
(Telemetry Technician Job Description), R. 433-434; Hearing Trans., R. 1051, pp. 453454 (Testimony of Eric Barton). The ability to communicate and speak English fluently
is also a critical job requirement for this position. Hearing Trans., R. 1051, pp. 454-455
(Testimony of Eric Barton).
36.

Paredes admitted at the hearing and in her deposition that she does not

possess the minimum qualifications for the Telemetry Technician position. Hearing
Trans., R. 1051, pp. 412-413 (Testimony of Claudia Paredes).
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37.

PCMC did not hire Paredes because she did not possess the minimum

qualifications for this position because she never attended or received a passing grade in
an ECG interpretation class and she did not have one to two years' experience or
education in the health care field. PCMC Hearing Exhibit 13 (Paredes1 application), R.
429-430; Hearing Trans., R. 1051, pp. 455- 456 (Testimony of Eric Barton). Paredes was
also not qualified for this position because she did not have sufficient English skills.
Hearing Trans., R. 1051, pp. 456-457 (Testimony of Eric Barton);21 Hearing Trans., R.
1050, p. 68 (Testimony of Jody McGrew, former PCMC nurse).22
C.

Child Life Assistant Position.

38.

Paredes applied for the Child Life Assistant position in December 1994.

PCMC Hearing Exhibit 14 (Paredes' application), R. 431-432; Hearing Trans., R. 1051,
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Testimony of Eric Barton, PCMC Human Resources Director:
"Q: . . . As the human resources director of the hospital, did those conversations [with
Paredes] put you in a position to determine whether or not she had sufficient English
skills to be placed in this type of position?
A: It would be too great a risk. I wouldn't even attempt it."
Hearing Trans., R. 1051, p. 457.
22

Testimony of Jody McGrew, former PCMC nurse:
"Q: What was your estimation of her [Paredes'] English communication abilities?
A: Limited.
Q: Based upon the discussions you had with her in English and/or Spanish, would you
have felt comfortable if you were a decision-maker in assigning her to a job where
communicating in English was a critical job function?
A: No."
Hearing Trans., R. 1050, p. 68.
22

pp. 414-415 (Testimony of Claudia Paredes); Hearing Trans., R. 1051, p. 461 (Testimony
of Eric Barton).
39.

A Child Life Assistant plans, implements, and evaluates developmentally-

supportive, therapeutic plan programs for children who are patients at PCMC. Hearing
Trans., R. 1051, pp. 457-458 and 460 (Testimony of Eric Barton).
40.

The stated minimum qualifications for the position are that one "must have

at least two years college experience pursuing a bachelors degree in Child Life or related
field" and that "preference [is] given to those having experience with children of all ages;
those having education and/or experience in health care settings; and those seeking child
life certification." PCMC Hearing Exhibit 16 (Child Life Assistant job description), R.
435-436; Hearing Trans. R. 1051, pp. 460-461 (Testimony of Eric Barton). Also critical
to the ability to perform this job is the ability to understand and speak English in order to
effectively communicate with the patients, the patients' families and the child life
specialists. Hearing Trans., R. 1051, p. 459 (Testimony of Eric Barton).
41.

Paredes admits that she did not possess the minimum qualifications for

the Child Life Assistant position. Hearing Trans., R. 1051, pp. 414-415 (Testimony of
Claudia Paredes).
42.

Paredes objectively does not meet the minimum qualifications for this

position because she did not have two years of college education in child life or a related
field, did not have education or experience in the health care setting, and was not seeking
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her child-life certification. PCMC Hearing Exhibit 14 (Paredes' application), R. 431-432;
Hearing Trans., R. 1051, pp. 461-462 (Testimony of Eric Barton). Moreover, Paredes
lacked the ability to effectively communicate in English. Hearing Trans., R. 1051, p. 459
(Testimony of Eric Barton);23 Hearing Trans., R. 1050, p. 68 (Testimony of Jody
McGrew).24
43.

PCMC did not hire Paredes because she did not possess the minimum

qualifications for the Child Life Assistant position and because she had less training and
experience than the individual hired. PCMC Hearing Exhibit 40 (Applicant Tracking
Summary Report for Child Life Assistant position), R. 481-482; Hearing Trans., R. 1051,
pp. 462-463 (Testimony of Eric Barton).
D,

Distribution Clerk Position.

44.

Paredes applied for the Distribution Clerk position in December 1994.

PCMC Hearing Exhibit 36 (Paredes' application), R. 473-474; Hearing Trans., R. 1051,
pp. 463-464 (Testimony of Eric Barton).
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Testimony of Eric Barton, PCMC Human Resources Director:
"Q: . . . based on your experience and the meetings that you've had with Mrs. Paredes and
as human resources director of the hospital, is it your assessment that she possesses the
communication skills necessary to effectively communicate with the child life specialist,
the children and the parents to be an effective child life assistant?
A: No."
Hearing Trans., R. 1051, p. 459.
24

See hearing testimony of Jody McGrew quoted in footnote number 22.
24

45.

The Distribution Clerk position was canceled on January 9,1995.

PCMC Hearing Exhibit 38 (Applicant Tracking Summary Report for Distribution Clerk
position), R. 477-478; Hearing Trans., R. 1051, pp. 464-465 (Testimony of Eric Barton).
46.

PCMC did not hire Paredes for the Distribution Clerk position because the

position was canceled and not filled. PCMC Hearing Exhibit 38 (Applicant Tracking
Summary Report for Distribution Clerk position), R. 477-478; Hearing Trans., R. 1051,
pp. 464-465 (Testimony of Eric Barton).
SUMMARY OF ARGUMENT
Following the hearing, Judge Eblen correctly ruled that Paredes failed to prove
either of her claims of disability or national origin discrimination. The Appeals Board of
the Utah Labor Commission (the "Board") correctly affirmed Judge Eblen's decision.
Paredes' appeal should be denied solely because she has failed to adequately brief her
arguments on appeal. Alternatively, both the Board and Judge Eblen's decisions
dismissing Paredes' claims should be affirmed because overwhelming evidence supported
both Judge Eblen and the Board's rulings. Regarding the disability discrimination claim,
Paredes failed to prove that she was "disabled" under the Utah Antidiscrimination Act
("UADA"). Paredes did not have a physical impairment that substantially limited a major
life activity and evidence revealed that her condition was temporary in nature and thus not
a "disability" under the UADA. Even if Paredes qualified as "disabled" under the UADA,
the testimony of seven witnesses, six of whom were former PCMC employees,
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demonstrated that all of Paredes' medical restrictions were accommodated between the
disputed time periods of April 19, 1994 through August 26, 1994 and January 1995
through April 11, 1995. Finally, the evidence revealed that Paredes had no medical
restrictions at any time during the final disputed time period between the April 11, 1995
regular duty release and her July 7, 1995 termination. For these reasons, both Judge
Eblen and the Board's Orders dismissing Paredes' disability discrimination claim should
be affirmed.
Regarding the national origin discrimination claim, overwhelming and undisputed
evidence demonstrated that Paredes failed to meet the minimum qualifications for three of
the four positions at issue. In fact, Paredes admitted that she did not possess the
minimum qualifications for any of the three positions. As to the fourth position, the
evidence showed that it was canceled. Both Judge Eblen and the Board's Orders
dismissing Paredes' national origin discrimination were thus clearly supported by the
record and should be affirmed.
ARGUMENT
I.

THIS COURT SHOULD DECLINE TO CONSIDER PAREDES'
ARGUMENTS ON APPEAL AND AFFIRM THE LABOR COMMISSION
BECAUSE PAREDES' BRIEF IS COMPLETELY DEVOID OF CITATION
TO THE RECORD, LEGAL ANALYSIS OR AUTHORITY TO SUPPORT
HER CONTENTIONS.
This Court should decline to consider any of Paredes' arguments on appeal and

affirm the Labor Commission because Paredes' arguments are inadequately briefed. It is
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well established that Utah appellate courts will not address arguments that are
inadequately briefed. State v. Thomas, 961 P.2d 299 (Utah 1998) (affirming court of
appeals1 decision refusing to address issue which was inadequately briefed); State v.
Herrera, 895 P.2d 359, 368 n.5 (Utah 1995) (court disregarded issues not properly
briefed); State v. Wareham, 772 P.2d 960, 966 (Utah 1989) (declining to rule on issue
where defendant's brief "wholly lack[ed] legal analysis and authority to support his
argument"); State v. Amicone, 689 P.2d 1341, 1344 (Utah 1984) (declining to rule on
argument which was not supported by any legal analysis or authority).
Utah appellate courts routinely decline to consider briefs which fail to meet Rule
24 of the Utah Rules of Appellate Procedure's minimal requirements. See e.g., Smith v.
Smith, 1999 Utah Ct. App. 370,1fi|8-l7, 995 P.2d 14. Briefs that are not in compliance
with Rule 24 may be disregarded or stricken sua sponte by the court. Id., citing, Utah
R.App.P. 24(j). Rule 24(a)(9) of the Utah Rules of Appellate Procedure requires that
arguments in the appellant's brief:
shall contain the contentions and reasons of the appellant with respect to the
issues presented . . . with citations to the authorities, statutes and parts of the
record relied on. A party challenging a fact finding must first marshal all
record evidence that supports the challenged finding.
Utah R. App. P. 24(a)(9).
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Despite Rule 24's requirements,25 Paredes1 brief is entirely devoid of any citation to
the record and, in fact, refers to documents and alleged "facts" which are not contained in
the record and which were not placed in evidence at the hearing.26 Paredes provides no
statement of jurisdiction, no coherent statement of issues, nor any standard of review for
those issues. See Utah R.App.P. 24(a). Paredes further completely fails to support her
argument with any reasoning, citation to the record, citation to cases or any legal
authority whatsoever. See Utah R.App.P. 24(a)(9). For example, it appears that Paredes'
primary argument on appeal is that she is "disabled" under the UADA. Paredes asserts
that "given the antecedents that appear on this brief, it is sufficiently shown that I do have
a disability" and that "the evidence and conclusions of the judges have established that I
have a 5% permanent partial disability attributed to my accident on April 19, 1994."
Paredes1 Brief at 10. This is a bald, conclusory statement without record support and
devoid of legal authority or analysis to explain how Paredes alleges she has proven she
has met the UADA's definition of "disabled."
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Rule 24(a)(7) specifically requires that "[a]ll statements of fact and references to
the proceedings below shall be supported by citations to the record . . . ." and Rule
24(a)(9) requires that "[a] party challenging a fact finding must first marshal all record
evidence that supports the challenged finding." Utah R.App.P. 24(a)(7) and 24(a)(9).
26

For example, pages 28 through 32 of the attachments to Paredes' brief were not
exhibits at the hearing. Also, information contained on page 7 of her brief regarding
impairment ratings made by Drs. Mark Lewis and Jeffrey G. Randle was not presented at
the hearing.
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Paredesf failure to adequately brief her arguments on appeal, standing alone,
requires this Court to affirm both Judge Eblen and the Board's decisions dismissing her
claims. Phillips v. Hatfield, 904 P.2d 1108 (Utah Ct. App. 1995). In Phillips, this Court
stated: "This court will assume the correctness of the judgment below if the appellant fails
to make a 'concise statement of the facts and citation of the pages in the record where
those facts are supported.'. . . Moreover, this court will not 'consider any facts not
properly cited to or supported by, the record.'" Phillips at 1109, quoting, Koulis v.
Standard Oil Co., 746 P.2d 1182, 1184 (Utah Ct. App. 1987) and Uckerman v. Lincoln
Nat'lLife Ins. Co., 588 P.2d 142, 144 (Utah 1978). See also, Burns v. Summerhays, 927
P.2d 197, 199 (Utah Ct. App. 1996) (Pro se appellant's arguments were inadequately
briefed causing this court to decline to address his claims on appeal and to affirm the trial
court's rulings).
II.

PAREDES WAS NOT "DISABLED" UNDER THE UTAH
ANTIDISCRIMINATION ACT.
In order to prove a claim for disability discrimination under the Utah

Antidiscrimination Act ("UADA"), Paredes had to prove the following: (1) she was a
"disabled" person within the meaning of the UADA; (2) she was qualified, with or
without a reasonable accommodation, to perform the essential functions of her job; and
(3) she suffered an adverse employment action because of her disability. White v. York
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International Corp., 45 F.3d 357, 360-361 (10th Cir. 1995).27 Paredes' claim fails
because, as the Board found, Paredes was not "disabled" under the UADA. Paredes'
claim also fails because she did not suffer an adverse employment action because of her
disability.
In order to prove the first element of her UADA claim, Paredes must prove that
she was "disabled." In other words, that she either: 1) had a physical or mental
impairment that substantially limited one or more of her major life activities; 2) was
regarded as having a disability; or 3) had a record of an impairment substantially limiting
one or more major life activities. Utah Code Ann. § 34A-5-102(5); Utah Admin. Code
R606-1-2.E. See also, 42 U.S.C. § 12102(2). At the hearing, Paredes failed to set forth
any evidence that she was "disabled" under the UADA during the relevant time period of
April 19, 1994 through July 7, 1995.
Paredes failed to provide any evidence to demonstrate that she had a physical
impairment that substantially limited one or more of her major life activities between
April 19, 1994 and July 7, 1995. Utah Code Ann. § 34A-5-102(5). "Major life activity"
is defined as "functions such as caring for one's self, performing manual tasks, walking,
seeing, hearing, speaking, breathing, learning, and employment." Utah Admin. R606-12.E.3. See also, 29 C.F.R. §1630.2(i). Paredes set forth no evidence at the hearing that
27

Because there is very little case law interpreting the Utah Antidiscrimination Act
("UADA") and because it is substantially similar its federal counterparts, the Americans
With Disabilities Act ("ADA") and Title VII, Utah courts appropriately rely on federal
case law in interpreting the UADA.
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she was substantially limited in any of the above-noted major life activities. In assessing
a plaintiffs disability claim, a court should "analyze only the major life activity asserted
by the plaintiff." Poindexter v. Atchison, Topeka & Santa Fe Ry. Co., 168 F.3d 1228,
1231-1232 (10th Cir. 1999) ("to state a claim under the ADA, a plaintiff must articulate
with precision the impairment alleged and the major life activity affected by that
impairment"). Paredes never specifically alleged which of her major life activities was
substantially impaired by her back injury and for that reason alone, her claim was
properly dismissed. Id. Even assuming she did assert that the affected major life activity
was working, Paredes failed to prove that she was substantially limited in her ability to
work.
Utah regulations provide that "[a]n individual will be considered substantially
limited in the major life activity of employment or working if the individual is likely to
experience difficulty in securing, retaining, or advancing in employment because of a
disability." Utah Admin. R606-1-2.E.4. In order to prove that she is substantially
limited in the major life activity of working, Paredes has to show "significant[]
restriction] in the ability to perform either a class of jobs or a broad range of jobs in
various classes as compared to the average person having comparable training, skills and
abilities." Bolton v. Scrivner, Inc., 36 F.3d 939, 942 (10th Cir. 1994), cert, denied, 513
U.S. 1152, 115S.Ct. ll(M(1995),tfK0ft^
perform a single, particular job does not constitute a substantial limitation in the major
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life activity of working."). See also, Salt Lake City Corp. v. Confer, 674 P.2d 632, 636
(Utah 1983) (the privilege of working in one particular job for one particular employer is
not Mmajor life activity" for purposes of definition of "handicap" as used in the Utah
Antidiscrimination Act). Despite medical evidence to the contrary and without any
evidentiary support, Paredes has claimed that her ability to be a housekeeper was
restricted between April 19, 1994 and July 7, 1995. Even assuming for the sake of
argument that Paredes had provided sufficient evidence to prove that she was restricted in
her ability to perform the housekeeping position, Paredes still failed to prove she was
substantially limited in the major life activity of working because she failed to prove she
was " significant [ly] restricted] in the ability to perform either a class of jobs or a broad
range of jobs in various classes."28 Bolton, 36 F.3d at 942, quoting 29 C.F.R.
§ 1630.2(j)(3)(i). If an individual shows only that he is unable to perform a single,
particular job, federal regulations and case law make clear that he has not shown that he is
"substantially] limit[ed] in the major life activity of working." 29 C.F.R.
§1630.2(j)(3)(i); Bolton, 36 F.3d at 942.
Federal regulations provide guidance in determining whether Paredes has proven
that she is substantially limited in a major life activity. Federal regulations implementing
the ADA list three factors to consider in determining whether an individual is
28

In fact, Paredes1 own assertions under her national origin failure to hire claim
vitiate against such a finding because Paredes claims she was qualified and able to
perform the jobs of Audio-Visual Technician, Distribution Clerk, Child Life Assistant
and Telemetry Technician when she applied for these positions in December 1994.
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substantially limited in a major life activity. 29 C.F.R. §1630.2(j)(2). They are: "(i) [t]he
nature and severity of the impairment; (ii) [t]he duration or expected duration of the
impairment; and (iii) [t]he permanent or long term impact, or the expected permanent or
long term impact of or resulting from the impairment. 29 C.F.R. §1630.2(j)(2)(i)-(iii);
Bolton, 36 F.3d at 943. Paredes fails to point to any record evidence on the nature and
severity of her back problems, the frequency with which these problems allegedly
impaired her from working, or the permanent or long term impact from her impairment.
The ALJ further had no evidentiary basis for comparing Paredes' ability to work with that
of the average person.
Moreover, disabilities which are temporary in nature do not qualify as protected
disabilities under the UADA or the ADA because they are not "substantially" limiting.
29 C.F.R. § 1630.2(j). "Temporary, non-chronic impairments of a short duration, with
little or no long-term or permanent impact are usually not disabilities." 29 C.F.R. pt
1630, App. § 1630.2(j). Such impairments are usually not classified as disabilities under
the ADA because they do not impose a substantial limitation on the ability to work.
Paredes was not "disabled" under the UADA because evidence presented at the hearing
demonstrated that Paredes1 condition was temporary in nature. Evidence proved, and
Judge Eblen correctly concluded, that Paredes' temporary, four month long condition
(from April 19, 1994 through August 16, 1994) did not require accommodation under the
UADA. Judge Eblen's Order, R. 532. Paredes' temporary, three month condition (from
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January 17, 1995 through April 10, 1995) also did not require accommodation under the
UADA. For these reasons, the Board correctly found that Paredes was not "disabled"
under the UADA.29
The fact that Paredes failed to prove that she was "disabled" under the UADA,
standing alone, rendered her disability claim subject to dismissal. However, even
assuming that Paredes was a "disabled" person under the UADA, Judge Eblen and the
Board properly dismissed Paredes' claim because, as Judge Eblen and the Board found
and as set forth below, PCMC accommodated all of Paredes' medical restrictions.

29

While the Board concentrated on whether Paredes proved she had a physical
impairment that substantially limited one or more of her major life activities, it is clear
that Paredes also failed to establish that she was either regarded as having a disability or
had a record of an impairment substantially limiting one or more major life activities.
Utah Code Ann. § 34A-5-102(5); Utah Admin Code R606-1-2.E. See also, 42 U.S.C.
§ 12102(2). "[T]he mere fact that an employer is aware of an employee's impairment is
insufficient to demonstrate either that the employer regarded the employee as disabled or
that the perception caused the adverse employment action." Kidwell v. Board of County
Comm'rs of Shawnee County, 40 F. Supp.2d 1201, 1221 (D. Kan. 1998), quoting, Reeves
v. Johnson Controls World Services, Inc., 140 F.3d 144, 153 (2nd Cir. 1998). Paredes
offered no evidence that PCMC erroneously perceived her as substantially limited in her
ability to do her job. Quite the contrary, evidence presented at the hearing clearly
revealed that PCMC believed Paredes was physically capable of performing all of the
duties of her position. Moreover, for the same reasons she failed to prove she had a
physical impairment that substantially limited one or more of her major life activities,
Paredes failed to prove she had a record of such an impairment.
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III.

OVERWHELMING EVIDENCE DEMONSTRATED THAT PCMC
PROVIDED PAREDES NUMEROUS ACCOMMODATIONS.
A.

First Time Period: April 19,1994 Through August 26,1994.

Judge Eblen correctly found that PCMC accommodated Paredes1 restrictions
between April 19, 1994 and August 26, 1994 even though PCMC was not required to
accommodate Paredes' temporary disability during this time period under the UADA.
Judge Eblen's Order, R. 532. Evidence presented at the hearing revealed that PCMC
received notification that the following restrictions were placed on Paredes during this
time period: restricted vacuuming duties, light duty, no work for one week, lifting
restrictions, and part-time work. PCMC's Hearing Exhibit 1 (May 10, 1994 Medical
Release Form), R. 416; PCMC Hearing Exhibit 2 (June 6, 1994 Medical Release Form),
R. 417; PCMC Hearing Exhibit 3 (Dr. Cutler's Initial Report), R. 418; PCMC Hearing
Exhibit 4 (July 5, 1994 Medical Release Form), R. 419; Hearing Trans., R. 1051, pp. 277278 and 298-299 (Testimony of Kathy Black); Hearing Trans., R. 1050, pp. 130-134
(Testimony of Kerry Brown).
Overwhelming evidence presented at the hearing supported Judge Eblen's ruling
and proved that PCMC accommodated all of Paredes1 known medical restrictions during
this time period. Six witnesses, all six of whom were former PCMC employees
subpoenaed to testify,30 testified unequivocally that all of Paredes' restrictions were
30

Hearing Trans., R. 1050, p. 123 (Testimony of Kerry Brown); Hearing Trans., R.
1050, pp. 210 and 214 (Testimony of James Spas); Hearing Trans., R. 1051, p. 338
(Testimony of Beverlee Aaron); Hearing Trans., R. 1050, pp. 221 and 242 (Testimony of
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accommodated by PCMC during this time period. Hearing Trans., R. 1050, pp. 106-107,
127-128 and 143 (Testimony of Kerry Brown);31 Hearing Trans., R. 1050, pp. 102-104
(Testimony of Edith Middleton);32 Hearing Trans., R. 1050, pp. 214-217 (Testimony of
James Spas);33 Hearing Trans., R. 1050, pp. 243-244 (Testimony of Edward Brangal);34
Hearing Trans., R. 1051, pp. 346, 354-356 and 362 (Testimony of Beverlee Aaron);35
Hearing Trans., R. 1051, p. 301 (Testimony of Kathy Black).
At the hearing, witnesses testified that PCMC provided the following specific
accommodations during this time period in order to accommodate Paredes' medical
restrictions. Paredes was: (1) completely released from work from May 24, 1994 through
May 31, 1994; (2) assigned to clean the blood bank area and office areas which limited
her vacuuming and lifting requirements; (3) assigned to part-time duties; (4) given a light
vacuum and other housekeepers to assist her with vacuuming; and (5) assigned to clean a
smaller area. PCMC Hearing Exhibit 50 (Kathy Black's Progress Notes) R. 496-497;
PCMC Hearing Exhibit 51 (Employee Hours Report), R. 498; PCMC Hearing Exhibit 57

Edward Brangal); Hearing Trans., R. 1051, p. 279 (Testimony of Kathy Black); Hearing
Trans., R. 1050, pp. 78-80 (Testimony of Edith Middleton).
31

See hearing testimony of Kerry Brown quoted in footnote number 5.

ll

See hearing testimony of Edith Middleton quoted in footnote number 6.

32

See hearing testimony of James Spas quoted in footnote number 7.

34

See hearing testimony of Edward Brangal quoted in footnote number 8.

15

See hearing testimony of Beverlee Aaron quoted in footnote number 9.
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(June 8, 1994 letter from Kathy Black to Dr. Cutler), R. 508-509; Hearing Trans., R.
1050, pp. 119-121, 127-129 and 132-135 (Testimony of Kerry Brown); Hearing Trans.,
R. 1051, pp. 294-296, 299-300 (Testimony of Kathy Black). As all of this evidence
demonstrates, Judge Eblen was presented with overwhelming evidence to support her
ruling that PCMC accommodated Paredes' restrictions throughout this time period and,
accordingly, Judge Eblen's Order dismissing Paredes' claim and the Board's Order
denying Paredes' motion for review should be affirmed.
B.

Second Time Period: August 26,1994 Through December 1994
(Uncontested),

Paredes admits that all medical restrictions were accommodated from August 26,
1994 through December 1994. Hearing Trans., R. 1051, pp. 405-406 (Testimony of
Claudia Paredes). Judge Eblen therefore appropriately concluded that the undisputed
evidence demonstrated that PCMC accommodated Paredes' restrictions throughout this
time period. Judge Eblen's Order, R. 532. Therefore, Judge Eblen's Order dismissing
Paredes' claims during this time period and the Board's Order denying Paredes' motion for
review must be affirmed by this Court.
C.

Third Time Period: January 1995 Through April 11,1995 Regular
Duty Release.

As of December 29, 1994 Dr. Grange released Paredes to work eight hours a day.
Hearing Trans., R. 1051, pp. 330-331 (Testimony of Aggie Greenhall). At the hearing,
the evidence revealed that from December 29, 1994 through April 11, 1995, Paredes'
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medical restrictions varied and included the following restrictions: no repetitive motion of
right arm or back if painful; no prolonged high dusting if painful; use of a light vacuum
for 30 minutes or less; use of heavy vacuum limited to 30 minutes per day (to be
increased as tolerated); avoid lifting heavy objects; use of proper equipment to
accommodate certain activities; and changing tasks throughout the day. PCMC Hearing
Exhibit 5 (December 20, 1994 Return to Work Form), R. 420; PCMC Hearing Exhibit 6
(January 17, 1995 Return to Work Form), R. 421; PCMC Hearing Exhibit 52 (January 25,
1995 letter from Dr. Grange to Aggie Greenhall), R. 499; PCMC Hearing Exhibit 58
(February 21, 1995 Return to Work Form), R. 510; Hearing Trans., R. 1051, pp. 326-328
(Testimony of Aggie Greenhall).
After being presented with overwhelming evidence of accommodations PCMC
provided Paredes from January 1995 through April 11, 1995, Judge Eblen found that the
"modified duty provided by PCMC reasonably accommodated Paredes1 disability" and
dismissed Paredes1 disability discrimination claim. Judge Eblen's Order, R. 533 and R.
537. Judge Eblen's ruling and the Board's Order denying Paredes' motion for review are
fully supported by the following evidence which was presented at the hearing. Six
witnesses, five of whom were former PCMC employees subpoenaed to testify,36
testified that all restrictions were accommodated throughout this time period. Hearing
36

Hearing Trans., R. 1050, p. 123 (Testimony of Kerry Brown); Hearing Trans., R.
1050, pp. 210 and 214 (Testimony of James Spas); Hearing Trans., R. 1051, p. 338
(Testimony of Beverlee Aaron); Hearing Trans., R. 1050, pp. 221 and 242 (Testimony of
Edward Brangal); Hearing Trans., R. 1050, pp. 78-80 (Testimony of Edith Middleton).
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Trans., R. 1050, pp. 106-107 and 147-150 (Testimony of Kerry Brown); Hearing Trans.,
R. 1050, pp. 102-104 (Testimony of Edith Middleton);37 Hearing Trans., R. 1050, pp.
214-217 (Testimony of James Spas);38 Hearing Trans., R. 1050, pp. 244-245 (Testimony
of Edward Brangal); Hearing Trans., R. 1051, pp. 346-347, 354-356 and 362 (Testimony
of Beverlee Aaron);39 Hearing Trans., R. 1051, pp. 326-328 (Testimony of Aggie
Greenhall).40
Testimony revealed that PCMC provided the following specific accommodations
which support Judge Eblen and the Board's Orders: (1) Paredes was paid her regular
salary to work in a volunteer clerical position in the Endowment offices; (2) Paredes was
assigned and given 8 hours to clean an area which usually took housekeepers, and had
previously taken Paredes herself, 4 hours to clean; (3) Paredes was given a lighter
vacuum and her vacuuming duties were limited; and (4) Paredes was permitted and
shown how to change positions as needed and how to accomplish her duties without
violating her medical restrictions. Hearing Trans., R. 1051, pp. 323-326 (Testimony of
Aggie Greenhall); Hearing Trans., R. 1050, pp. 145-146 and 148-149 (Testimony of
Kerry Brown).

21

See hearing testimony of Edith Middleton quoted in footnote number 6.

l%

See hearing testimony of James Spas quoted in footnote number 7.

39

See hearing testimony of Beverlee Aaron quoted in footnote number 9.

40

See hearing testimony of Aggie Greenhall quoted in footnote 14.
39

Paredes1 deposition testimony, the transcript of which was published during the
hearing and relevant portions read into the hearing transcript, also revealed that Paredes
has admitted that PCMC accommodated all restrictions imposed by Dr. Grange during
this time period. Hearing Trans., R. 1051, pp. 408-411 (Testimony of Claudia Paredes);
Paredes Depo., R. 1049, pp. 137-140. At the hearing Paredes changed her testimony and
stated that PCMC had only accommodated some of the restrictions during this time
period. However, at the hearing, Paredes also admitted that she had stated in her
deposition that all restrictions had been accommodated. Because she presided over the
hearing, Judge Eblen was in the best position to judge the credibility of witnesses and,
after being presented with Paredes1 own conflicting testimony, she found that PCMC did
accommodate Paredes' restrictions. For these reasons, Judge Eblen's ruling that PCMC
fully accommodated Paredes during this time period was clearly supported by the
overwhelming evidence presented at the hearing and should be affirmed. The Board's
Order denying Paredes' motion for review should therefore also be affirmed.
D,

Fourth Time Period: April 11,1995 Regular Duty Release Through
July 7,1995 Termination.

Evidence presented at hearing demonstrated that from Paredes' April 11, 1995
regular duty release through Paredes' termination on July 7, 1995, Paredes had no medical
restrictions imposed on her at any point in time. Hearing Trans., R. 1051, p. 332
(Testimony of Aggie Greenhall); Hearing Trans., R. 1050, pp. 157 and 160-161
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(Testimony of Kerry Brown);41 Hearing Trans., R. 1050, p. 245 (Testimony of Edward
Brangal);42 Hearing Trans., R. 1051, p. 367 (Testimony of Beverlee Aaron).43 In fact,
subsequent to the April 11, 1995 full-duty release issued by Dr. Grange, Paredes visited
Dr. Grange on May 23, 1995 and he confirmed that she could perform regular work.
PCMC Hearing Exhibit 60 (May 23, 1995 Return to Work Form), R. 513; Hearing Trans.,
R. 1051, p. 333 (Testimony of Aggie Greenhall). Also, upon Paredes' request that she be
permitted to see a non-IHC doctor, PCMC paid for her to see Dr. McGlothlin who also
affirmed that she could work without restrictions. Hearing Trans., R. 1051, p. 332
(Testimony of Aggie Greenhall); Hearing Trans., R. 1051, pp. 341-342 and 367
(Testimony of Beverlee Aaron). The evidence presented therefore supported Judge Eblen
and the Board's conclusions that Paredes' claim of disability discrimination failed. PCMC
had absolutely no legal obligation, under the UADA or any other law, to provide Paredes
with any accommodations during this time period.
During this time period, however, Paredes complained that she was unable to work
full duty and, despite having no legal obligation to do so, PCMC went beyond the
medical restrictions imposed by doctors and tried to accommodate Paredes' complaints

41

See hearing testimony of Kerry Brown quoted in footnote number 16.

42

See hearing testimony of Edward Brangal quoted in footnote number 17.

43

See hearing testimony of Beverlee Aaron quoted in footnote number 18.
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even though her requested accommodations were not medically or legally required.44
Paredes refused to report to work even to perform the accommodated positions which
PCMC provided. Paredesf supervisors sent her several letters warning that she was in
violation of PCMCs no-call/no-show policy. PCMC Hearing Exhibit 8 (May 22, 1995
Memo from Kerry Brown to Claudia Paredes), R. 423; PCMC Hearing Exhibit 9 (May
23, 1995 Memo from Kerry Brown to Claudia Paredes), R. 425; PCMC Hearing Exhibit
10 (June 2, 1995 letter from Edward Brangal to Claudia Paredes), R. 425; Hearing Trans.,
R. 1050, pp. 154-155 (Testimony of Kerry Brown); Hearing Trans., R. 1050, p. 254
(Testimony of Edward Brangal). Rather than return to work or provide a doctor's note
which prescribed medical restrictions, Paredes simply informed PCMC that she could not
work. Hearing Trans., pp. 350-351 and 365-366 (Testimony of Beverlee Aaron); Hearing

44

0n two occasions (April 28, 1995 and May 5, 1995) meetings were held and
attended by Paredes, Paredes' supervisors, Human Resource representatives, Paredes1
doctor, and others for the purpose of responding to Paredes' complaints. PCMC proposed
several alternatives, including three different positions with reduced physical
requirements. Those positions were: 1) ambulatory care center; 2) rehab nursing area;
and 3) newborn critical care. Hearing Trans., R. 1050, pp. 152-153 (Testimony of Kerry
Brown); Hearing Trans., R. 1050, pp. 245-253 (Testimony of Edward Brangal); PCMC
Hearing Exhibit 59 (May 5, 1995 WorkMed Memo), R. 511-512; Hearing Trans., R.
1051, pp. 329-330 (Testimony of Aggie Greenhall); Hearing Trans., R. 1051, pp. 359-360
and 363-365 (Testimony of Beverlee Aaron). Paredes refused these positions and
demanded that she be given a specific position and shift (4 North night shift) which was
not available. Hearing Trans., R. 1050, p. 153 (Testimony of Kerry Brown); Hearing
Trans., R. 1050, p. 249 (Testimony of Edward Brangal); PCMC Hearing Exhibit 59 (May
5, 1995 WorkMed Memo), R. 511-512; Hearing Trans., R. 1051, pp. 329-330 (Testimony
of Aggie Greenhall).
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Trans., R. 1050, pp. 254-255 (Testimony of Edward Brangal).45 Thereafter, after failing
to call or show up for work for 25 consecutive work days, Paredes was terminated for
violating PCMCs 3-day no call/no show policy. PCMC Hearing Exhibit 11 (July 7, 1995
letter from Beverlee Aaron to Claudia Paredes), R. 426; Hearing Trans., R. 1051, pp. 366367 (Testimony of Beverlee Aaron). Thus, substantial evidence demonstrated that PCMC
went well beyond the requirements of the UADA and provided several accommodations
and extra time for Paredes to provide doctor's restrictions, all despite the fact the Paredes
was under no medical restrictions and PCMC was not legally obligated to provide any
accommodations.
IV.

PAREDES WAS TERMINATED BASED UPON HER FAILURE TO
REPORT TO WORK AFTER BEING RELEASED TO REGULAR DUTY.
As set forth above, evidence presented at the hearing clearly demonstrated that

Paredes was terminated because she failed to show up for work for numerous days,
including 25 consecutive work days, after she had been released to full duty. Absolutely
no evidence presented at the hearing supported Paredes' allegation that PCMC terminated
her because of her disability. Therefore, Paredes' claim for disability discrimination on
the basis of her termination fails and Judge Eblen's Order dismissing Paredes' claims as
well as the Board's Order finding that PCMC did not terminate Paredes because of her
disability should be affirmed.

'See hearing testimony of Edward Brangal quoted in footnote number 20.
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V.

OVERWHELMING EVIDENCE DEMONSTRATED THAT PCMC DID
NOT DISCRIMINATE AGAINST PAREDES ON THE BASIS OF HER
NATIONAL ORIGIN.
In order to state a claim for national origin discrimination, Paredes had to prove

the following: " 1) [s]he applied for an available position; 2) [s]he was qualified for the
position; and 3) [s]he 'was rejected under circumstances which give rise to an inference of
discrimination.m Anaeme v. Diagnostek, Inc., 164 F.3d 1275, 1278 (10th Cir. 1999),
quoting Texas Dep't ofCmty. Affairs v. Burdine, 450 U.S. 248, 252-253 (1981). As set
forth below, the overwhelming evidence presented at the hearing demonstrated that
Paredes did not establish a prima facie case because she did not possess the minimum
qualifications for the three available positions and because the fourth position at issue was
canceled. For these reasons, Judge Eblen and the Board correctly found that Paredes1
claim for national origin discrimination should be dismissed. Even if Paredes had
established a prima facie case, no evidence demonstrated that PCMC's legitimate, nondiscriminatory reasons for not hiring Paredes were pretext for discrimination.
A.

Evidence showed that Paredes did not possess the minimum
qualifications for any of the three available positions.

Evidence presented at the hearing supported Judge Eblen and the Board's
conclusions that Paredes was not qualified for the positions of Audio-Visual Technician,
Telemetry Technician, or Child Life Assistant.46 In fact, in the face of overwhelming

46

Paredesf claim regarding these positions is limited to a claim for national origin
discrimination. No claim for disability discrimination exists for PCMC's failure to
transfer Paredes to these positions because, as set forth previously, PCMC accommodated
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evidence that Paredes did not possess the minimum qualifications for any of the three
positions, Paredes offered absolutely no evidence that she was qualified and even
admitted that she was not qualified.
1.

Evidence demonstrated that Paredes did not possess the minimum
qualifications for the Audio-Visual Technician position.

Judge Eblen and the Board found that Paredes did not meet the minimum
qualifications for the Audio-Visual Technician position. Evidence presented at the
hearing supports Judge Eblen and the Board's conclusions. Not only did Paredes herself
admit at the hearing and in deposition that she did not possess the minimum qualifications
for the position, evidence presented demonstrated that she was objectively not qualified.
Hearing Trans., R. 1051, p. 412 (Testimony of Claudia Paredes). Specifically, it was
shown that PCMC did not hire Paredes because she does not have one to two years1
experience in the audio-visual field with heavy emphasis on video production or
computer graphics' experience, as required for the position. Hearing Trans., R. 1051, pp.
446-452 (Testimony of Eric Barton); PCMC Hearing Exhibit 12 (Paredes' application), R.
427-428; PCMC Hearing Exhibit 17 (Audio-Visual Technician Job Description), R. 437441; PCMC Hearing Exhibit 39 (Applicant Tracking Summary Report for Audio-Visual
Technician), R. 479-480. Paredes presented no contradictory evidence. Judge Eblen and
the Board's rulings were therefore fully supported by the record and should be affirmed.

Paredes' restrictions during this time frame.
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2.

Evidence demonstrated that Paredes did not possess the minimum
qualifications for the Telemetry Technician position.

Undisputed evidence established that Paredes was not hired for the Telemetry
Technician position because she did not possess the minimum qualifications for the
position. Paredes1 own testimony established that she was not qualified as she admitted at
the hearing and in deposition that she did not possess the minimum qualifications for the
position. Hearing Trans., R. 1051, pp. 412-413 (Testimony of Claudia Paredes).
Although the position required it, she had not attended or received a passing grade in an
ECG interpretation class and she did not have one to two years' experience or education
in the health care field. Hearing Trans., R. 1051, pp. 452-457 (Testimony of Eric
Barton); PCMC Hearing Exhibit 13 (Paredes1 application), R. 429-430; PCMC Hearing
Exhibit 15 (Telemetry Technician Job Description), R. 433-434. Moreover, testimony
revealed that the position required and Paredes did not possess the ability to communicate
effectively in English. Hearing Trans., R. 1051, pp. 454-457 (Testimony of Eric Barton)
and Hearing Trans., R. 1050, p. 68 (Testimony of Jody McGrew). Therefore, evidence
presented at the hearing, including Paredes' admission that she was not qualified,
supported Judge Eblen and the Board's rulings dismissing Paredes' national origin
discrimination claim.
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3.

Evidence demonstrated that Paredes did not possess the minimum
qualifications for the Child Life Assistant position.

Judge Eblen and the Board's conclusions that Paredes was not qualified for the
Child Life Assistant position was well supported by the evidence presented at the hearing.
Paredes herself admitted that she did not have the minimum qualifications for the
position. Hearing Trans., R. 1051, pp. 414-415 (Testimony of Claudia Paredes).
Testimony also established that PCMC did not hire Paredes because she did not possess
the requisite qualifications of two years college education in child life or a related field,
education or experience in the health care setting, and because she was not seeking her
child life certification. Hearing Trans., R. 1051, pp. 460-462 (Testimony of Eric Barton);
PCMC Hearing Exhibit 14 (Paredes' application), R. 431-432; PCMC Hearing Exhibit 16
(Child Life Assistant Job Description), R. 435-436. Paredes also lacked the ability to
effectively communicate in English, an ability which was shown to be essential to the
position. Hearing Trans., R. 1051, p. 459 (Testimony of Eric Barton); Hearing Trans., R.
1050, p. 68 (Testimony of Jody McGrew). As this overwhelming evidence demonstrates,
Paredes was not qualified for the Child Life Assistant position and thus Judge Eblen and
the Board's rulings should stand.
B.

Evidence presented demonstrated that the Distribution Clerk position
was canceled before it was filled.

At the hearing, PCMC's Human Resources Director, Eric Barton, testified that
Paredes was not hired for the Distribution Clerk position because it had been canceled.
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Hearing Trans., R. 1051, pp. 464-465 (Testimony of Eric Barton). Mr. Barton reviewed
the Applicant Tracking Summary Report for the Distribution Clerk position which
indicated that the position was canceled and therefore not filled. Hearing Trans., R. 1051,
pp. 464-465 (Testimony of Eric Barton); PCMC Hearing Exhibit 38 (Applicant Tracking
Summary Report for Distribution Clerk position), R. 477-478. Therefore, evidence
presented at the hearing demonstrated that PCMC did not hire Paredes for the
Distribution Clerk position because it was canceled. As set forth below, PCMC's
legitimate, non-discriminatory reason was not rebutted with evidence that it was pretext
for discrimination. For these reasons, both Judge Eblen and the Board's Orders
dismissing Paredes' national origin discrimination claim should be affirmed.
C.

No evidence demonstrated that PCMC's legitimate, non-discriminatory
reasons for not hiring Paredes were pretext for discrimination.

As set forth above, overwhelming evidence presented at the hearing demonstrated
that PCMC had legitimate, non-discriminatory reasons for not hiring Paredes for any of
the four positions at issue. In contrast, Paredes presented no evidence that PCMC's
legitimate, non-discriminatory reasons for not hiring her were pretext for national origin
discrimination. Paredes has failed to prove that intent to discriminate based upon her
national origin was the determining factor in PCMC's decision not to hire her. Sanchez v.
Philip Morris, Inc., 992 F.2d 244, 246-47 (10th Cir. 1993) (noting that courts are not in
the position of determining whether a business decision was good or bad and that courts
will not second-guess a business judgment in the absence of an improper motive).
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Therefore, Judge Eblen correctly concluded that Paredes1 claim failed, stating that
although "PCMC has offered legitimate nondiscriminatory reasons for its decisions not to
hire [Paredes] for the positions in question. Paredes has not shown by a preponderance of
the evidence that the reasons given by PCMC are false.11 Judge Eblen's Order, R. 537.
CONCLUSION
Based upon the foregoing, Judge Eblen did not abuse her discretion when she
dismissed Paredes' claims with prejudice after correctly determining that Paredes failed to
prove any of her three claims of failure to accommodate her disability, disability
discrimination and national origin discrimination. Moreover, the Appeals Board of the
Utah Labor Commission did not abuse its discretion when it denied Paredes' Motion for
Review, finding that Paredes received a full and fair hearing on her claims and that she
failed to establish her discrimination claims. Therefore, the September 20, 1999 Findings
of Fact and Conclusions of Law and Order issued by Judge Eblen as well as the April 7,
2000 Order Denying Motion For Review issued by the Appeals Board of the Utah Labor
Commission should be affirmed.
DATED this , ^

day of September, 2000.
MANNING CURTIS BRADSHAW &
BEDNAR LLC

^Steven'C. Bednar
Candice Anderson Vogel
Attorneys for Primary Children's
Medical Center
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Divided Hours Between Dep'ts.
6 Hrs Homekeeping/
2 Hrs Endowment
8 Hrs to Perform Same Work
Done in 4 hours ajftex injury

4/11

4/28

T
"Regular
duty"
Release

5/22

6/2

5/23

Absence

Absence

Memo from
Kerry Brown
re Attendance

Team Mia
3 Areas Proposed
•
Ambulatory Care
•
Rehab Nursing
•
Newborn CC

"Regular
duty"
Releaie

Vttrcdes Reject* and
insists on 4 North,
Night, No contact
with people

Memo from
Kerry Brown re
5/22 Absence

7/7

675

No Call/No Show
Every Day

Fd Brangle
No Call/No
Show Letter

Paredes meeting with
Ed Brangle
Beverlee Aaron
(no Dr.'s. Restrictions)

Termination
Letter
(25 Conwcutiv
NoCall
No/Show Dayi

Addendum B

OUBtFlL

OJ

95-0699
0. 35Cr95-0767
;, Eblen

*KBPARED P^ O M a g p i i
Vo

lume I

August ^ a ^ - 9 9

II

WITNESS:

1

JUDGE EBLEN:

2

m a k i n g a record

3

A.

4

MR. BEDNAR:

5

It's just helpful for purposes of

—

Uh-huh ( a f f i r m a t i v e ) .
Your note is Exhibit 1, Kathy, behind

t a b 1.

6

A.

7
8

KATHY BLACK

Tab 1.

O h , okay.

A l l right.

W e l l , all this i s , if I'm correct —

Is this

1?

9

M R . BEDNAR:

10

A.

Uh-huh ( a f f i r m a t i v e ) .

This is a note that when she came, this is

11

a —

a tool that I would u s e to communicate with t h e

12

supervisor of a department to let them know that after

13

I've seen them they could either go back to regular w o r k

14

o r they had some restrictions.

15

I sent to Kerry Brown.

16

restricted for about three days t o see if m a y b e this

17

helped her.

18

A n d this is a form that

A n d I felt that s h e needed to b e

The comment w a s :

Claudia strained and

19

bruised a muscle on 4-19-93.

20

has considerable problems with vacuuming.

21

You know, when they come in, I talk to them:

22

W h a t do y o u do?

23

what —

24
25

She reported it only but

And, y o u k n o w :

what task is bothering

Since you've been hurt,

you?

And then I had the authority to suggest that
m a y b e either they stop t h e task, h a v e someone else do it

KINGSBURY AND ASSOCIATES, CERTIFIED SHORTHAND REPORTERS
SUSAN WILCOX KINGSBURY, C S R , R P R
277

II

WITNESS:

KATHY BLACK

1

or do it a different way or do it probably not as

2

prolonged as they normally do it during an eight-hour

3

shift if they were healthy.

4

So I made those —

that communique to

5

Mr. Brown and suggested that she could get help with her

6

vacuuming or a reassignment to duties with no vacuuming

7

and asked that.

8
9

So that's what that form is.

MR. BEDNAR:

Just so your Honor's aware, when I

have the opportunity to do examination, I'm going to go

10

through all of her notes that she's referred t o .

11

made a series of notes of all of her interaction with

12

Claudia, and we'll go through all of those.

13

JUDGE EBLEN:

Okay.

She

W e l l , in that case, I think

14

I'll just let M s . Paredes go ahead and ask the questions

15

she has for you.

16

And then after M r . Bednar asks his questions,

17

you can h a v e another chance to ask any further questions

18

you might have, M s . Paredes.

19

M S . PAREDES:

I think she's talking very w e l l ,

20

that I am catching some w o r d s .

21

continue with what she is saying.

22

JUDGE EBLEN:

23

(overtalking)

24

A.

25

MR. BEDNAR:

Okay

May —

If you let her to

You mean the historical

(overtalking).
(unintelligible) my examination
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KATHY BLACK

(unintelligible)•
JUDGE EBLEN:

Yeah-

Why don't I let Mr. Bednar

ask the questions 'cause he's more familiar with the
questions to ask.

I'm just sort of....
DIRECT EXAMINATION

BY MR. BEDNAR:
Q.

Okay.

Ms. —

Ms. Black, where are you

currently employed?
A.

Well, I left Primary Children's to go

directly to Salt Lake Industrial Clinic.
where there's physicians and that.
like a first —
Q.
I think —

It's a clinic

And actually it's

it's like an emergency clinic.

And you've been there since sometime in 1995,
or late '94?

A.

Late '94 —

Q.

Okay.

Well, yeah.

So you're no longer employed at

Primary Children's?
A.

No.

Q.

Okay.

And you're here today because you

received a subpoena requiring you to be here; right?
A.

Two subpoenas.

Q.

Yeah.

A.

One from you, and one from Claudia.

Q.

You're very popular.

A.

Well

—
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WITNESS:
health at Primary Children's.

2
3

KATHY BLACK

So when someone was hurt, they would go after
hours to the security office.

And each one of the

4II security people were well-trained in first aid and
5

emergency first aid. There were forms that they —

6

employees were asked to fill out.

7
8
9
10

the

Where is that one, the first report of
inj ury?
Q.

Yeah, That's —

that we —

That's actually an exhibit

we looked at yesterday?

11

A.

Okay.

12

Q.

What I think would be helpful to Judge Eblen,

13

though, i s : When an employee is injured that has

14

medical restrictions, could you explain to her what your

15

role was when you were there in terms of receiving the

16

medical restrictions and interacting with the

17

supervisor?

18

A.

Many times I would set those, to see if they

19

would improve.

20

responding well or they needed physical therapy or

21

something beyond what I could provide there, they would

22

be referred to a physician.

23

choose to make a choice and go to one of their own

24

choice.

25

change, one change.

And when —

If I felt that they weren't

Once in a while they would

As you understand, Workers' Comp allows a
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1

KATHY BLACK

And employees would come back with written

2

restrictions from the physicians.

In my role now, I do

3

those things, so I'm away from it# I'm in that role now.

4

1 don't know if it's a step above or below but — what I

5II used to do.
6

So they would usually have a piece of paper

7

indicating that their doctor would not want them to lift

8 a
9

certain amount or do frequent bending or heavy pulling
or various things. And I would see that and make a copy

10

of that note to go in the record, if I could, and —

11

make a notation in the notes, and then using this form

12

contact the supervisor and encourage the supervisor to

13

find something for this person to do following these

14

restrictions.

15

Q.

So you interact with the supervisor —

16

A.

Oh, yes.

17

Q.

—

18
19

discuss what the restrictions were?

Would you discuss with the supervisor what
the employee's job was —

20

A.

Uh-huh (affirmative).

21

Q.

—

and make sure that they weren't engaged in

22

activity that violated the restrictions according to

23

the —

24
25

or

as t h e supervisor would describe for you?
A.

Right.

There w a s a l o t of negotiation, in

other w o r d s , w e would —

w e would have to follow through
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KATHY BLACK

1

these things.

2

Q.

Okay.

3

A.

And the goal# of course, is to get the person

4II feeling better in optimal time,
5

Q.

Okay.

Now, as you —

You met with

6

Ms. Paredes several times after her injury and before

7

you left the hospital; is that correct?

8
9
10
11

A.

Yeah.

Many times.

I wouldn't say several,

but a few times.
Q.

And you made some notes when you met with

her; is that correct?

12

Okay.

Can I have you turn in that binder

13

behind tab 50.

14

A.

Okay.

15

Q.

Okay.

16

A.

Yes.

17

Q.

Okay.

18

A.

—

19

Q.

Are these the notes that you made in response

Is that your handwriting?
These are called progress notes

—

they're from day-to-day kind of things.

20

to information that you obtained from M s . Paredes or her

21

doctors or discussions you had with her?

22

A.

Right.

I've always felt it important to make

23

a little note whenever you have a —

a contact, pull out

24

their chart and make a note in the progress notes.

25

Where if they're there for an immunization, then I had
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WITNESS:

1

probably

2

Q.

3

KATHY BLACK

—
The one that says initial report of work

injury or occupational disease?

4

A,

Right.

5

JUDGE EBLEN:

That —

That's typed up

—

Well, I can clarify this perhaps.

6

There are several types of first reports of injury.

7

There's an employer's first report, there's a

8

physician's first report.

9

A.

Actually this was —

10

Dr. Cutler after —

11

saw him after my initial.

12
13

Q.
is:

this was filled out by

if you notice at the bottom.

(By Mr. Bednar) Okay.

She

My question for you

This Exhibit 1 is dated the 10th of May?

14

A.

Yeah.

15

Q.

And we've established before you came that

16

the injury occurred on April 19th, 1994.

17

A.

That's true.

18

Q.

Is it —

19

Is it your recollection that this

was your first meeting with Claudia, was

—

20

A.

Yes

21

Q.

—

on the 10th of May?

22

A.

—

it is.

23

Q.

Okay.

24

A.

And the form that I'm referring to is this

25

—

one.
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1

Q.

Okay.

2 I I is —

Exhibit 1 is issued is when you —

So t h e 10th of May, then, w h e n this

3

came to you —

4

A.

Right.

5

Q.

—

6

A.

She came i n , and w e talked

7

Q.

Okay.

8

A.

—

9

Q.

All right.

to

KATHY BLACK

Claudia first

—
—

and I examined h e r shoulder.
So w e have approximately, o h ,

10

about 21 days or so between the date of injury and when

11

she comes to you for h e l p , treatment or —

12

A.

Yes.

13

Q.

—

14

A.

But I —

the services y o u provide?
you know, I —

I don't know if there

15

were records in the —

made by t h e supervisor.

Things

16

are pretty relaxed in the housekeeping department.

17

I would —

18

w a s usually a day or two —

19

ago if Claudia hurt herself on a Friday night and we had

20

a whole weekend in between

But

Once I got that form from security, and it

21

Q.

Right.

22

A.

—

or whatever.

I don't recall five years

—

But I would get those, and

23

I'd call the department and say:

24

injury.

25

problem?

How is she doing?

Claudia reported an

Is she complaining about the
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1

A.

Yeah.

Yeah, she actually came in the very

211 next day with this note.
3

KATHY BLACK

And I have a notation about

it.

4

Q.

5

Is that the notation in Exhibit 48 —

50 dated June 7?

6II

A.

7

Q.

8 a

Yes.
Okay.

And I notice in that notation there's

section at the bottom that says:

9

So she was given an assignment cleaning the

10

blood —

11

which kept the vacuuming to only one hour.

12

A.

13

blood bank job area and some offices,

She —

She was given an assignment cleaning

the blood bank lab area

14

Q.

Oh, okay.

15

A.

—

16
17

Exhibit

—

and some offices, which kept the vacuuming

to only one hour.
Q.

Now, why was the blood bank —

Why —

Was

18

assigning her to the blood bank something that was

19

h e l p f u l in accommodating t h o s e

20

A.

restrictions?

W e l l , we t h o u g h t so b e c a u s e it's v e r y —

21

searching

for a word.

But it's n o t a p p r o p r i a t e t o

22

c a r p e t in a lab because of spills and t h i n g s , so

23

w a s v e r y little carpeting in t h e l a b , p r o b a b l y j u s t

24

the manager's and administrative offices.

25

two or three.

I'm
have

there
in

There were

So it was mainly sweeping and simple wet
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KATHY BLACK

ill mopping.

2 [I

Q.

Okay.

3

MS. PAREDES:

Excuse me.

4

JUDGE EBLEN:

Back on

5

MR. BEDNAR:

6

looking at right here.

7

JUDGE EBLEN:

8

MR. BEDNAR:

9

Q.

(unintelligible).

—

Still on Exhibit 50, is the one we're

The June 7th.
The June 7th note.

(By Mr. Bednar) Now, after Dr. Cutler wrote

10

the note which is Exhibit 2, I think you wrote a letter

11

to Dr. Cutler.

12

A.

I do.

13

Q.

Let me have you look at Exhibit 57.

14

A.

57.

15

Q.

And is that your handwriting?

16

A.

It is.

17

Q.

And is that the letter that you wrote to

18
19
20

Do you recall that?

Dr. Cutler?
A.

Yes.

And this is the day after I saw her

apparently.

21

Q.

All right.

22

A.

Yes.

23

Q.

Okay.

24

25

And it's dated June 8th; correct?

Y o u r H o n o r , I'd

a s k t h a t E x h i b i t 57 be

admitted as evidence.
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1

JUDGE EBLEN:

21

MR. BEDNAR:

3

KATHY

BLACK

It will be admitted,

Okay.

(Respondent's Exhibit 57 admitted.)

4

Q.

(By Mr. Bednar) Now, at the bottom of the

5

first page of this letter —

6

the second page of the letter, there's a paragraph that

7

says:

8
9

I'm sorry —

At the top of

We are trying to respond to your
restrictions of limiting her to one hour a day

10

per shift, we assume, of vacuuming.

11

she was given a new assignment in another area

12

to comply that

13

A.

Fits the request.

14

Q.

—

15
16

In fact,

—

that fits the request.

And that is, in fact, referring to the blood
bank assignment that was given to meet that restriction?

17

A.

Yes.

18

Q.

Is that correct?

19

A.

Yes.

But, you know, if —

if the employee

20

comes back and says I can't hack it, then we go through

21

the whole process again and say That isn't working out.

22

Q.

Even —

Even if —

So if an employee has

23

restrictions that their assignment complies with —

that

24

complies with their restrictions but the employee comes

25

back and says "Gosh, I know my restrictions allow this,
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objective findings with the subjective complaint.

2

Q.

Okay-

3

I understand.

Let me have you look, if you will, at Exhibit

4

4.

The Exhibit 4 actually contains two notes from

5

Dr. Cutler.

6

that asks that —

7

indicating at the bottom a suggestion on Dr. Cutler's

8

part that her hours be reduced to part-time.

9

at the bottom, there's a handwritten note that's dated

10

August 15 that suggests that her part-time schedule be

11

continued for three months.

12

There's a note at the top dated July 5th
that indicated some restrictions and

And then

Did you ever see this note?

13

A.

I'm sure I did.

14

Q.

Let me refer you back to Exhibit

15

A.

But I can't remember, you know, for sure.

16

Q.

Let me turn you back to Exhibit 50.

17
18

I know we're going back five years and that's
a long time.

19
20

—

You have a note there at the bottom that's
dated August 22nd?

21

A.

Yes.

22

Q.

And correct me if I read any of the

23

handwriting wrong.

24

handwriting, for a health-care provider I (overtalking).

25

JUDGE EBLEN:

And I compliment you on your

It is somewhat better handwriting
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BLACK

t h a n I've seen (overtalking).
A*

True, in fact, I w a s struggling with

D r . Cutler's note here.
Q.

(By M r . Bednar) I believe, if I read it

5

c o r r e c t , it says —

6

incorrectly:

7

and correct m e if I read anything

From conversations here and there, Claudia

8

still complains o f back p a i n , and h e r doctor

9

w a n t s u s to try part-time w o r k , from a note from

10

h i m dated July 5, ' 9 4 , which she turned in

11

8-15-94 after h e added an addendum.

12
13

N o w , does that appear to refer to this
E x h i b i t 4?

14

A.

Absolutely.

15

Q.

Okay.

16

And so y o u didn't g e t this note from

Claudia until the addendum w a s written on A u g u s t 1 5 t h —

17

A.

Yeah.

18

Q.

—

19

A.

According to —

20

according t o this note?
Yeah.

It was dated and

—

and....

21

Q.

And you made this note on August 22nd, 1994?

22

A.

Y e s , after I received i t ,

23

Q.

Okay.

24
25

And then it goes on to say:

Spoke

with h e r supervisor to get her on part-time.
And, did you, in fact, do that?
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KATHY BLACK

1

A.

Uh-huh (affirmative).

2

Q.

And is it your recollection that part-time

3

work w a s arranged as a result of that, do you remember?

4

A.

That I can't remember.

5

Q.

Okay.

But from your note, it indicates that

6

y o u spoke with her supervisor to make sure that that

7

happened?

8

A.

Yeah.

This —

This would have gone.

9

Q.

And her supervisor w a s Kerry Brown?

10

A.

Yeah.

11

Q.

We've looked at

12

A.

And, sir, that isn't the only call you have

13

to m a k e .

14

because —

15

IHC

—

You have to call the insurance adjuster
and —

and, you know, they had their own,

—

16

Q.

The Workers' Compensation adjuster?

17

A.

Right.

18

Q.

Okay.

19

A.

And I worked with a gal named Kathy Barney.

20

And I would say:

21

work, and it looks like we'll have to put them on a

22

temporary partial disability status until this person's

23

better.

24
25

The doctor's recommending part-time

And they have to change things and change the
status so that they're paid W o r k e r s ' Comp for the 2 0
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hours they don't work and their regular —

KATHY BLACK
for the 20

2 [I hours they do.
3

Q.

That they do.

4

Okay.

Okay.

I understand that.

Well, we've looked at a couple of

—

5

We've looked at Exhibit 1, which is your note suggesting

6

that she not vacuum for three days.

7

Exhibit 2, which is Dr. Cutler's June 6th note saying

8

light duty, no heavy.

9

5th note suggesting that she go to part-time with other

We've looked at

We've looked at Dr. Cutler's July

10

restrictions, and his August 15th handwritten note at

11

the bottom of his July 5th note.

12
13
14
15
16
17

To your knowledge, were the restrictions that
were prescribed in all of those notes followed?
A.

Again, it's been five years, and to —

to my

knowledge they were.
Q.

Okay.

what you know

Well, that's all we can ask for is

—

18

A.

But I can't remember

19

Q.

—

but it's five years later.

20

A.

—

if the system and procedures worked, were

21
22
23
24
25

—
That's right.

followed.
MR. BEDNAR:

I don't have any other questions,

your Honor.
Thank you very much.
JUDGE EBLEN:

Ms. Paredes, do you have some
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WITNESS:

ill

A.

2II

JUDGE EBLEN:

311

Yes.

Oh-oh.

411

A.

5II

JUDGE EBLEN:

6

That was during the —
Can you turn that off?

I am.
And you vera supervisor back in 1994

when Ms. Parades got hurt?

71|

A.

81|

JUDGE EBLEN:

Yes, I was.

9 J been what?
101|

KERRY BROWN

A.

Okay.

Did —

And that would have

About April of 1994?
Many years ago.

I believe that was about the

111| time frame.
121

JUDGE EBLEN:

Okay.

Do you recall Ms. Parades

13

giving you doctor/s notes or notes from the nurse at the

14

hospital saying that she had certain restrictions?

151|

A.

16

JUDGE EBLEN:

17

restrictions were?

18
19

A.

Yes.
Do you recall what those

She was limited to the vacuuming, high

dusting, any type of overhead movement or —

2 01| had to reach up above.
21

There —

where she

And there was also a

lifting restraint —• restriction of, I believe it was,

221| like 50 pounds.
23

JUDGE EBLEN:

241|

A.

251|

JUDGE EBLEN:

So it had to be under 50 pounds?

Right.
Okay.

And to the best of your
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KERRY BROWN

ill knowledge, did you accommodate all of those
2II restrictions?

31|

A.

Yes.

4II

JUDGE EBLEN:

I suppose you have some —• Do you

5II have some specific questions for Mr. Brown?
6 II

DIRECT EXAMINATION

71 BY MS. PAREDES:
81

Q.

Mr. Brown, do you remember asking me to go to

91 work with you in night shift because at that time I was
101| working the day shift with James Spas, and you asked me
11 (I to Come to work with me, I will give you Saturdays and
121| Sundays off, I will give you one specific area?

Do you

131| remember that?
14 J

A.

No.

15II

Q.

You don't remember?

16

A.

N o , I don't —

17

Q.

We were getting ~

181| night I was working with you.
19
2011

I was —
A.

231|

Q.

That

You don't remember?

When

I was —
I believe I answered the question.

211| recall this —
221|

We were getting ~

I don't

this conversation.

Okay.

I will try to remember.

Always I was telling you:

If you somebody

241| will not come for you or somehow people will not come to
251| work for you, you call me because I am able to work.
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ill

JUDGE EBLEN:

KERRY BROWN

So eventually you got Ms. Parades to

2II go see the nurse?

3I

A.

Yes*

4II

JUDGE EBLEN:

And did the nurse give you some

51] restrictions?
6II

A.

As I recall, she did.

She —

I believe it

7 jl was a three-day restriction or something.

It was a

81| restriction for a very short period of time, if I'm
9 ]| not ~

if I —

And the restriction more than likely

101| said, you know, the lifting restriction, the overhead
111| movement and probably the vacuuming restriction.
121|

JUDGE EBLEN:

Okay.

Did you receive additional

131| restrictions after that?
14 jl

A.

151|

JUDGE EBLEN:

16

Yes.
And were they basically along the

same lines —

17

A.

Uh-huh (affirmative).

18

JUDGE EBLEN:

—

no overhead work, no lifting over

191| 50 pounds?
20

A.

What happened would be, okay —

21

after that ~

22

had —

and I believe

after that initial restriction that we

that we —

that we got from Kathy where she

~

231| where she went to see Ms. Kathy Black, I believe there
241| was a doctor's note that came in also. Okay.
25II

JUDGE EBLEN:

Okay.
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ill

A.

And that doctor's note —

2II to the hospital.

Okay.

KERRY BROWN

Again, it goes back

If I receive a note from a

3II doctor stating that there's -- you know, that
41| such-and-such a person, any person, had some
51| restrictions, okay, that note and that person goes to
61| see Kathy.
71|

JUDGE EBLEN:

8

A.

The nurse?

And then Kathy would, you know -- would

91| review i t , document it.

And she would probably, you

101| know, send over a little sheet of paper telling u s , you
111| know, these are the restrictions.
12
13

JUDGE EBLEN:

Okay.

So do you —

Did you then

modify M s . Paredes / duties to —

14

A.

After

—

151|

JUDGE EBLEN:

16

A.

— meet those restrictions?

Yes. After we —

After we got the

171| restrictions, the duties were modified, the area was
181| modified.

There was a place where we sent Rebecca

191| Alejandra, Tim Engles and another lady up to vacuum
201| because vacuuming was one of those restrictions that she
211| had.
2 21

Okay.
I mean, forgive me if I can't remember what

231| area she w a s in at this specific time.

I remember she

241| was on the third floor — was on the third floor, in an
251| office area at, I —

I believe at this point.

Okay.
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WITNESS:
Smaller —

KERRY BROWN

You know, smaller area. But it was —

it's a

2II smaller area, but it had carpeting, very little mopping,
3II more carpeting in it.

But ve did send —

You know, one

4II of the things that ve did do was send a housekeeper tip
51] to help her to do the vacuuming.
61|

MR. BEDNAR:

Your Honor, if it's helpful at all,

7 ]| Mr. Brown is one of the witnesses that we intend to
81| call.
9

If we can do our direct examination of him today,

1 think it will bring out a lot of the ~

101|

JUDGE EBLEN:

11 ]|

MR. BEDNAR:

Okay.
-- questions where you're headed, and

121| that way we'd be able to dismiss him after —
13

through today as well

14

JUDGE EBLEN:

15

MR. BEDNAR:

16II

JUDGE EBLEN:

17

when he's

~

Okay.
—

if you'd like to do that.

Okay.

Why don't we do that.

Ms. Paredes, just listen very carefully

18 ]| when —

I'm going to go ahead and let Mr. Bednar ask

19 [I some questions, and then you can then ask some questions
201| to clarify things that you think need to be clarified or
211| if there are things that he doesn't ask that you think
2211 need to be asked.
23

Okay?

All right.

24

MR. BEDNAR:

2511

JUDGE EBLEN:

Ms. Anderson is going to —
Okay.
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Q.

Okay.

Mr. Brown, where do you work now?

A.

I vent to work for City Cab of Salt Lake

Q.

Okay.

City.
So you're no longer employed at

Primary Children's?
A.

No, I'm not.

Q.

And are you, therefore, here to testify today

because you vere subpoenaed?
A.

Yes.

Q.

Okay.

When did you work at Primary

Children's?
A.

Oh, approximately ninety-

moved back to Salt Lake in '93.
'96.

—

I believe I

Until approximately

It's been a while.
JUDGE EBLEN:
Q.

That's probably close enough.

(By Ms. Anderson) And what was your job at

Primary Children's?
A.

I was originally hired as the housekeeper

coordinator.

And then I —

Then I was moved to

housekeeping supervisor shortly thereafter.
Q.

Did you supervise Mrs. Paredes?

A.

I did.

Q.

And during what time period, do you recall?

A.

Oh, I —

Q.

Did you work the day shift or the night

I don't.
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ill

A.

Yes.

2

Q*

And how does it restrict —

3

KERRY BROWN

How many days

does it restrict Mrs. Faredes?

41

A.

Three days.

5II

Q.

And her vacuuming duties are restricted

6II according to this note?
7

A.

Uh-huh (affirmative).

81|

Q.

Did you accommodate these restrictions?

91|

A.

Yes.

10

Q.

Hov did you accommodate those restrictions?

11II

A.

We accommodated them by setting up a

12

housekeeper to do the vacuuming.

13II
14

Q.

Was Mrs. Faredes kept on restrictive duty

after that —

1511

A.

161| for —

after those three days?

Yes. Mrs. Faredes was on restrictive duty

I can't recall a time during the whole year, the

17 [
| whole period, that she ever came off of restrictive
18
19

duty.
Q.

And when you say the whole year, are you

20II saying until she was released to regular duty in April
21
22

Of '95?
A.

Uh-huh (affirmative).

23

point, okay, we still respected —

24

got the —

the —

And even at that
when we —

When we

the restriction, the release of the

251| restrictions, okay, Mrs. Faredes was still complaining
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KERRY BROWN

that she was still hurt and she was still injured.

2II Okay.

And this was —

3II

This was a year. Okay.

And we told Mrs. Parades that we —

you know,

4II that we didn't expect her, okay, to go on a hundred
51] percent, we will work her back up to that at that point.
61| Okay.

So we —

You know, we —

we —

I —

I think we

7[
| met the restrictions during the whole period.
81|

Q.

Okay.

After those three days, what -- you

9 ]| said you sent other housekeepers to help her with the
101] vacuuming.
11
12

A.

What type of area did you have her work in?
I believe it was on the -- I —

I can't

recall at that point if we moved her from —

she said

131| she was on newborn, but I can't remember, to be honest
141| with you.
151| is —
161| Okay.

I believe she was on the third floor, which

which is the dental unit, okay, facial-cranial.
Dr. Morales and those gentlemen.

Which is

171| generally a carpeted area, office area, trash cans.
18

It's not a very hard area, it wasn't a very big area at

19

all.

2 01|

Q.

Why would that be a less difficult area?

211|

A.

Well, one thing, there was no longer any beds

22

to be done in that area.

Okay.

And as part of her

231| restrictions, okay, she could no longer do the beds,
241| okay, because of the lifting of the foot end —
251| end or the foot end of the beds.

the head

Okay.
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KERRY BROWN

And in the office area, okay, you know, the

2II heaviest thing that she ever —

that she should have had

3II to lift was a trash can.
4I

MS. ANDERSON:

Your Honor, I'd like to have

51| Exhibit 1 admitted into evidence.
6J

JUDGE EBLEN:

Any objection to that exhibit,

71| Ms. Parades, Number 1?
811

MS. PAREDES:

9

MS. ANDERSON:

What exhibit (unintelligible).
Number 1.

10II

JUDGE EBLEN:

The note from the nurse.

11

MS. PAREDES:

I have this, Judge.

12II

JUDGE EBLEN:

Is that the same thing?

131|

MS. PAREDES:

You can see the original and the

14

This is the

~

copy of that three days' restriction from Kathy Black

151| for vacuuming.
16

JUDGE EBLEN:

All right.

Thank you.

17

MS. PAREDES:

And this —

In this occasion, could

18

I go with Kathy Black gave me this paper for Kerry

19

Brown?

20

JUDGE EBLEN:

Uh-huh (affirmative).

211|

MS. PAREDES:

When I take to Kerry, my boss, he

22

Okay.

putting so angry (overtalking) .

23

JUDGE EBLEN:

Okay.

That's

—

241|

M S . PAREDES:

—

25

JUDGE EBLEN:

Ms. Paredes, this isn't time for you

and you told me

—
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2II this is —

this is —

It's just to say yes,

this is the release that the doc •

3II or the nurse gave you.
41

M S . PAREDES:

I cannot (unintelligible) he didn't

5

(unintelligible) to talk with ~

6

Black and --

71|

JUDGE EBLEN:

with this lady Kathy

Well, you can in a minute.

I mean,

81| as soon as M s . Anderson / s done asking the questions,
9

then you get to ask your questions.

101| just asking y o u :

Okay?

So I was

Is this - When I asked you did you

111| have an objection to the exhibit, what I meant was:
12

the exhibit what they're saying it is?

13

Is this —

Is

Is it correct?

Is this the piece of paper or a copy of it?

141|

M S . PAREDES:

Yes, the piece of paper.

15

JUDGE EBLEN:

Okay.

Thank you.

16

I'm sorry.

It's a little confusing, I

17

understand your not an attorney.

18

just trying to bear with you and educate you as we go.

19

Okay.

So —

We're —

201|

it will be admitted.

2ill

(Respondent's Exhibit 1 admitted.)

22

M S . ANDERSON:

23

Q.

We're

Thank you.

Thank you, your Honor.

(By M s . Anderson) Mr. Black, if you'll look

24

at Exhibit Number 2 in your binder, do you recall

25

receiving this restriction from M r s . Paredes?
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ill

A.

I do.

2

Q.

And what is it? Who's it from?

3

A.

It's from Clifford Cutler, M.D., family

4II practice, Claudia Parades, permission to return to work
5

5-31-98 with the following limitations.

6II

Q. '94?

7

A.

81]
9

I'm sorry.

'94.

With the following limitations:

Light duty,

no heavy.

loll

Q.

And at the bottom, what does it indicate?

11 [I

A.

Okay.

12
13

This patient was under my care 5-24-94

to 5-31-94.
Q.

Do you recall —

And you said you recall

141 receiving this from M r s . Paredes?
15II

A.

Uh-huh (affirmative).

16II

M S . ANDERSON:

Your Honor, I ask that w e admit

171 Exhibit Number 2 into evidence.
18
19

JUDGE EBLEN:

Does that look like the note that

D r . Cutler gave you?

2oil

M S . PAREDES:

Uh-huh (affirmative).

21

JUDGE EBLEN:

Okay.

(Respondent / s Exhibit 2 admitted.)

22 II
23

Q.

(By M s . Anderson) M r . Brown, if you'll turn

24 [I to Exhibit Number 3.
25

It will be admitted.

At the bottom, there is a —

33 indicates that it's from D r . Cutler.

Did y o u —

line
Do
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Ill you recall receiving this report?
2

A.

Yes.

3II

Q.

And does it also indicate on here similar to

4II the prior note that she's prevented to return —
5II to regular employment from 5-24 to 5-31-94?

return

That's on

6 [I line 29.
71|

A.

Uh-huh (affirmative).

81|

Q.

And then what does it say after that?

9

A.

It says:

101|

Q.

And the date she's released for work?

11

A.

5-31-94.

12 [
|

Q.

So did you honor this restriction and allow

13

Light duty to 7-6-94•

Mrs. Paredes to be off of work from 5-24 to 5-31-94?

141|

A.

To be off of work?

151|

Q.

Right.

It says that she's not to return to

16]| work for that week.
17

Do you recall Mrs. Paredes being

gone from work for a week in May?

181|

if I may, this exhibit may help you remember«

191| If you look at Exhibit Number 51.

And what is this

2 01| document, Mr. Brown?
211|

A.

This is a housekeeping hours report.

221|

Q.

And on the right, that appears to be another

23

copy of Dr. Cutler's release?

241|

A.

Right.

2 51|

Q.

And on the left, can you explain what that
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ill is?
2II
3

A.

Okay.

This is the house ~

This is the

sign-in sheet that we used in housekeeping with a

4II housekeeper on a daily basis, would come in and sign in
51| the hours that they worked.

And also whenever a

61| housekeeper took vacation time, sick time or any type of
71| leave, okay, and was expected to be paid for that
81| time —

or requested to be paid for that time, she would

91| also put that vacation in here.
10

for ~

It's for four days.

11

Friday.

12 [
| sick —
131|
14

Q.

It looks —

She was off from Tuesday to

Prom 5-24 'til 6-27.

Then she took

then she took sick time.
And then after that, does it also indicate

she didn't work the 28th, 29th and 30th?

15

A.

16

MS. ANDERSON:

17

And this indicates that

Exactly.

She

~

Your Honor, I'd like to have

Exhibit Number 51 admitted into evidence.

18

JUDGE EBLEN:

Does that look like your timesheet?

19

MS. PAREDES:

Yeah.

May I (unintelligible)

20

because I don't know about the —

21

don't know what's

22

—

JUDGE EBLEN:

23

Ms. Paredes?

24

filled out for you?

25

this housekeeping -- I

Is that a form that you filled out,

Or is it a form it a form someone else

MS. PAREDES:

I don't know about what is this.
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JUDGE EBLBN:

It just basically shows that you

2II took that time off from May 24th to May 31st.
3I

MS. PAREDBS: 1994?

4II

JUDGE EBLBM:

51|

MS. PAREDES: Oh, okay.

61|

A.

'94, yes.

And this is a sheet that all the housekeepers

71 filled out on a daily basis.
81

JUDGE EBLBN:

9 ||

it will be admitted.

101|
111|

(Respondent's Exhibit 51 admitted.)
Q.

(By Ms. Anderson) Mr. Brown, look back at

121| Exhibit Number 2.
13

Okay.

It indicates Mrs. Paredes was

returned 5-31 to light duty, no heavy?

141|

A.

Right.

151|

Q.

Was that restriction accommodated?

16II

A. Yes.

171]

Q.

And how was that restriction accommodated?

181|

A.

Again, by having a housekeeper go up and

19

doing the vacuuming.

There was -- There was periods of

2 01| time where she used what's known as a Hokie, which is
21

not a vacuum, it's just a little, bitty broom-type

221| little thing, very light.

Okay.

231| them, they weigh four pounds.

I think we weighed

Okay.

241| occasionally use a Hokie with —

And she would

with her —

with her

25II good arm, with the arm that was not under restriction.
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1

So.•••

2II

Q.

If you look at Exhibit Number 3 again, this

311 restriction limits her to light duty through July 6,
4

1994?

51|

A.

Uh-huh (affirmative).

61|

Q.

Was that restriction also accommodated?

71|

A.

Yes.

81|

Q«

Would that have been accommodated in the same

91| way, or there were additional restrictions?
10 j|

A.

Additional restrictions?

111|

Q.

I'm sorry.

12

A.

I think we —

131| very much.
14

change —

Okay.

Additional accommodations.
I don't think we changed her

I think at a certain point we did

we did change the area, when the

151| restrictions -- when the restrictions were lightened.
161| But during that whole period of time, we were always
171| using another housekeeper to go up and assist with the
181| vacuuming.
19

Okay.

MS. ANDERSON:

Your Honor, I'd like to admit

201| Exhibit Number 3 into evidence.
211|
22

JUDGE EBLEN:

Okay.

Yes?

231|

MS. PAREDES:

This page --

24

JUDGE EBLEN:

Number 3?

2511

MS. PAREDES:

—

Number 3 —
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Q.

Do you recall if that was before —

i/ n still

talking about the time period before she -A.

Yeah*

Q.

—

went to see Dr. Grange, just to kind of

orient you.
A.

Uh-huh (affirmative).

Q.

Between this time period.when she goes to see

Dr. Grange at the end of August, were her restrictions
accommodated?
A.

Yes.

Q.

(unintelligible)?

A.

Yes.

There was never a point where she

wasn't.
Q.

What happened after doc —

after Mrs. Paredes

began seeing Dr. Grange at WorkHed in the end of August?
A.

Okay.

If I recall, it was set up, the

communication, between Dr. Grange and Kathy Black, those
lines of communications were open, and the fact was that
every time that Mrs. Paredes had an appointment with
Dr. Grange she was request —

she was required to bring

in, okay, a letter, a restriction outlining what her
restrictions were.

Okay.

And there was periods when she did, and there
was periods where she —

There was periods where she

brought them in immediately, and there was periods

KINGSBURY AND ASSOCIATES, CERTIFIED SHORTHAND REPORTERS
SUSAN WILCOX KINGSBURY, CSR, RPR
143

1

where —

2

did, you know, receive the letters.

3

Q.

vhere there vas some time lapse between when we

And you indicated that that procedure

4

involved Kathy Black,

5

it also involve Aggie Greenhall --

6

A.

Yes.

7

Q.

—

9

who took her place?

Okay.

8

once Kathy left the hospital, did

And then would you then communicate

with Aggie or Kathy about Mrs. Parades' restrictions?

10

A.

Yes.

11

Q.

And what did you do to accommodate those

12

restrictions?

13

A.

Again, there was times where we moved her to

14

different areas.

15

were areas where —

16

less lifting.

17

area where there was —

18

like a four-hour area, okay, to do the area.

19

know, she was given the whole time to do the area.

20

But

21
22

Okay.

We moved her to what we felt

where there was less responsibility,

There was even -- We even moved her to an
where there was —

it was only
And, you

—
Q.

How much time would you be giving her to do

this four-hour area?

23

A.

Eight hours.

24

Q.

During this time period while she's seeing

25

Dr. Grange, did you also reduce her hours of work and
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ill her workload in compliance with the medical
2 11 restrictions?
3II

A.

You know, ve —

w e did.

Like I said, we —

41| We would move her to an area that had a less workload.
5

Just —

I don't know if you —

Just so you understand:

61| Each area in the hospital, okay, w a s basically measured
71| out per square footage.
81| determined —

And the amount of that was

we determined how much time it would take

91| to do that area.

And some of the areas, you know, were

1 0 [I larger, and some of the areas were smaller.
111| that —

The two areas that I recall Ms. Paredes working

121| in were two smaller areas, first —
13

the first floor and

the third floor.

141|
15

The areas

Q.

During this time period, were you also

sending other housekeepers to help her with vacuuming

161| and lifting the mats --

171|

A.

Yes.

18

Q,

—

191|

A.

We were.

2 01|

Q.

During this time period while she w a s seeing

and with high dusting?

2 1 ]| Dr. Grange, did you also give her a light vacuum and/or
221| restrict her vacuuming duties?
23
24

A.
Okay.

Uh-huh (affirmative) Actually we did both.

It was the time that she could only use a vacuum

251| cleaner that weighed a certain amount.

Okay.

Because
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WITNESS:

KERRY BROWN

ill of the push-pull force on the vacuum cleaner.
21 hospital —

The

I think we have three different types of

3II vacuum cleaners up there.

And it vas kind of determined

41 that she could only use one type of vacuum, and it vas
51| the lighter one.
61

Q.

So....

Mr. Brown, betveen August of 1994 and January

71| 1994 vhile Mrs. Paredes vas seeing Dr. Grange, vas every
81] request for modified duty made by Mrs. Paredes' doctors
91| accommodated by Primary Children's?
101

A.

Yes.

11

Q.

I'm sorry.

That vould have been January '95.

121| Were the restrictions accommodated?
13 ]|

A.

14

MS. ANDERSON:

15
16 j|

Yes.
Before I move on, your Honor, I'd

like to have Exhibit Number 4 admitted into evidence.
JUDGE EBLEN:

Does that look like a release

171| Dr. Cutler gave you?

Do you recognize that release?

18II

MS. PAREDES:

Exhibit 4?

19

JUDGE EBLEN:

Number 4.

20 ]|
21
22 ]|
23

it looks —

Some of it's the same, and some

of it's different.
MS. PAREDES:

Do you ask me if I recognize, or are

you (unintelligible).

24

JUDGE EBLEN:

I said:

25

the release he gave you?

Isn't that —

isn't that

Is it?
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MS. PAREDES:

2II number

Well, I am not recognize this

—

3II

JUDGE BBLEN:

You've got a lot of them.

41|

MS. PAREDES:

—

number 3.

Number 3 I don't

5]| recognize.
61|
7

Number 4 I don't recognize.
because I

8

—
Maybe I have a (unintelligible).

91|
10

Especially

JUDGE BBLEN:
it

okay.

Well, I'm going to admit

—

11

A.

May I?

121]

JUDGE EBLEN:

Number 4

—

-- because it looks okay.

I mean,

131 it looks like it's Dr. Cutler's signature on there and
14

Mr. Brown says that's the release he received.

15

I'm —

I'm going to admit it.

So

It just shows what your

161| restrictions were at that time.
171
181|

(Respondent's Exhibit 4 admitted.)
Q.

(By Ms. Anderson) Mr. Brown, if you'd please

191| look at Exhibit Number 5.
20

Do you recognize this

return-to-work form?

21

A.

Yes.

221|

Q.

And the date on it, December 20th, 1994?

23

A.

Uh-huh (affirmative).

24

Q.

The restrictions on there, can you tell me

2511 what are listed as the restrictions under
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KERRY BROWN

(unintelligible) duty?
A.

The restrictions are:

No high dusting if

painful, make use of light vacuum, left hand as needed,
must not —

less.

but

—

Q.

I think it's limit.

A.

—

but limit heavy vacuum to 30 minutes or

I'm assuming.
Q.

At the top, it also indicates no repetitive

motion in right arm if found painful?
A.

Uh-huh (affirmative).

Q.

And were these restrictions complied with?

A.

Yes.

Q.

Mr. Brown, do you recall that in late

December of 199 4, Dr. Grange told Aggie that
Mrs. Paredes could return to working 8 hours a day but
then have some restrictions on her vacuuming?
A.

Yes.

Q.

And were those vacuuming restrictions

complied with?
A.

Yes.

Q.

Do you recall how those vacuuming

restrictions were complied with at that time?
A.
vacuuming —

By the use of a Hokie, by the use of a light
or by the use of a light vacuum, and I —

believe we moved her to —

I

I believe she was in an area
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at that point where the vacu- —
than 30 minutes —

where there's no more

or 15 minutes' worth of vacuuming in

that area.
MS. ANDERSON:

All right.

I'd like to move to

have Exhibit Number 5 admitted into evidence.
JUDGE EBLEN:

Okay.

It will be admitted.

Looks

pretty straightforward.
(Respondent's Exhibit 5 admitted.)
Q.

(By Ms. Anderson) Mr. Brown, if you would,

look at Exhibit 6, please.

Do you recognize this

return-to-work form dated January 17th, 1995?
A.

I do.

Q.

And it indicates that Mrs. Paredes should be

placed on the same restrictions as the prior
return-to-work form?
A.

Yes.

Q.

And were these restrictions complied with?

A.

Yes.

Q.

And were all of these restrictions complied

with throughout January until —
the next exhibit.

well, let me show you

Excuse me.

If you'll look at Exhibit Number 58.

Do you

recognize that return-to-work form dated February 21st,
1995?
A.

I received lots of these.
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*JLT«JS»B:

ill

Q.

KERRY BROWN

And then it placed her on the same

21] restrictions as the prior return-to-work form?
3II

A.

Yes.

4II

Q.

And vith both of these return-to-work forms,

511 were those restrictions complied vith throughout that
61| time period until she vas released to regular duty in
7

April?

8]|

A.

Yes, they were.

91|

MS. ANDERSON:

Your Honor, I'd like to move to

101| have Exhibit Number 6 and 58 admitted into evidence.
111|

JUDGE EBLEN: Okay.

I'm going to admit those.

12

This just shows what the restrictions were.

13

show whether they complied with them.

It doesn't

Okay.

Do you

141| understand that?
15

Okay.

161|

(Respondent's

17

Q,

Exhibits 6 and 58 admitted.)

(By Ms. Anderson) Mr. Brown, if you'll look

18

at Exhibit Number 7, do you recognize that

19

return-to-work form?

20

A.

Yes, I do.

211|

Q.

And what does it indicate?

22

Number 7.

It's

dated April 11th, 1995.

23

A.

It indicates regular duty as tolerated, is

241| what it states.
2 5 [I

Q.

And what happened after Dr. Grange released
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1

Q.

2

—

perform that?

Your Honor, I'd like to move to have Exhibit

3 [I Number 7 admitted into evidence.
4II

JUDGE EBLEN:

5[I

Okay, it will be admitted.

(Respondent's Exhibit 7 admitted.)

6II

Q.

(By Ms. Anderson) Mr. Brown, do you recall

71| meeting vith Mrs. Paredes and Ed Brangal and Beverlee
81| Aaron at the end of April 1995?

9I

A.

I do.

101|

Q.

And vhy did you meet vith her at that time?

111|

A.

We met vith her because there vere still

12

issues regarding her injury that —

there was still

131| things that she vas saying that she could not do. And
14II also she felt like the area that she vas vorking in
15 j| vas —

or she vent to vork in a different area.

Okay.

16I she felt that the area that she vas vorking in vas —
17I vas too hard for her. Okay.

It vas a bigger area, you

181| knov, and she -- she most definitely she vanted a
19

smaller area.

20II

Q.

What happened at that meeting vith Ed

211| Brangal?
22

A.

231| Okay.
24

I —

I believe she vas given some options.

At that meeting, there vere areas that vere

available, and there vas areas that ve vould try to

2511 accommodate her and put her in. Okay.
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1

Q.

Do you —

2

A.

But —

3

Q.

Was this the meeting when you offered her the

4

three areas --

5II

A.

Yes.

6II

Q.

—

Sorry?

ambulatory, and then what else?

The rehab

7II nursing area, ambulatory-care center and the newborn —
8II

A.

Right.

9

Q.

-- area?

101|

And what did Mrs. Paredes say at that meeting

111| regarding which area she wanted to work in?
121|

A.

That those were hard areas, that the areas

131| that we were offering her were not easy areas, okay,
141| those are all the hard areas and that the area that she
151| wanted -- Okay.

She requested one specific area, if I

161| recall.
17

Q.

Would that have been 4 North at night?

181|

A.

Right.

191| most —
20

And that was double the size of

That was double the size of the areas that we

were offering her.

And she was told that at the

211| meeting.
2 2 ||

And the other point was that we had a

231| housekeeper already doing that area who was doing an
241| excellent job.
251| size.

So —

It was double.

But I think the big thing was the
It was a big area, 4 North.
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Q*

And of the three areas you gave her to choose

2II from, which area did she choose to work in?
3[1
4

A.

I -- Honestly I can't recall, because if I --

1 can't recall if she chose an area or if she was given

511 the option or she was asked to get back with us to let
6II us know what area she wanted.

And at that point was

7II when she start -- she didn't show up for work anymore.
8

She no called/no showed.

I believe that's what

9 || happened.
101|

Q.

111| Mr. Brown.

If you would look at Exhibit Number 8,
Do you recognize that memo?

12

A.

I do.

This is —

13

Q.

What is that?

14

A.

This is a verbal reminder on attendance that

151| was given to Claudia, just outlining the time that she
161| had been —

the days that she had been missed ~

171| she had missed.

that

And it also outlined the consequences

181| for continued absences.
191|

Q.

Okay.

And it indicates more unscheduled

201| absences shall be disciplined and even terminated?
21

A.

Yes, it does.

221|

Q.

And you said you gave this to Mrs. Faredes?

231|

A.

Yes, we did.

24

MS. ANDERSON:

25

I'd like to move to have Exhibit

Number 8 introduced into evidence, your Honor.
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1

JUDGE EBLEN:

2

(Respondent's Exhibit 8 admitted.)

3
4

it will be introduced.

Q.

(By Ms. Anderson) Mr. Brown, if you would

look at Exhibit Number 9.

Do you recognize that memo?

5

A.

Yes.

6

Q.

And do you recall giving this memo to

7

Mrs. Parades or sending it to her?
A.

8
9
10

This one —

That's what I was about to say.

I believe, okay, this one was one that was mailed out to
her.

11

Q.

Why is that?

12

A.

Because she had quit -- she had quit coming

13

to work.

14

Q.

And what does the memo inform Mrs. Parades?

15

A.

Basically:

Your unscheduled absence on May

16

23rd was your sixth since January '95.

17

more than six unscheduled absences in two quarters

18

results in a written warning which you are receiving

19

now.

20

Q.

As you know,

And in the last paragraph, do you invite

21

Mrs. Paredes to talk to you or a counselor for the

22

Employee Assistance Program, the employee health nurse

23

if she needs help?

24

A.

Yes.

25

Q.

And to your knowledge, did Mrs. Paredes ever
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ill what was going on.

And I believe Ed Brangals also

2I penned a letter to Claudia asking Claudia to come in and
3II speak vith him, I believe.
4II

Q.

Did she ever come back to work after May

5 J 22nd, 1995?
61|

A.

Ho, she didn't.

71|

Q.

And after she was released to regular duty by

81| Dr. Grange in April of '95, did she ever provide you
91| vith a doctor's note indicating that she should be on
101| any further medical restrictions?
111|

A.

Not to my knowledge.

121|

MS. ANDERSON:

13 J

JUDGE EBLEN:

I have no further questions.
Okay.

141| we would stop for lunch.
151|

It's 12 o'clock.

And I said

Did --

Have you kept notes of the questions you

161| have?
171|

MS. PAREDES:

(unintelligible).

18 ]|

JUDGE EBLEN:

Do you think you can just ask those

19

after we get back from lunch?

2 0II

MS. PAREDES:

Yes.

21

JUDGE EBLEN:

Okay.

Will that work for you?

I didn't want to put you in a

22 [
| position where you might forget the questions.
23

you —

24

take our break on time.

25II

MR. BEDNAR:

But if

If you've jotted them down, let's go ahead and

Okay.

If we can maybe take
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KJLTJEiJStts:

ill

Q.

KERRY BROWN

Mr. Brown, we were talking about

211 Mrs. Paredes/ last day of work, and you indicated the
3II last day she showed up for work was May 22nd, 1995. Is
4

that correct?

51]

A.

I believe so.

6||

Q.

Did you ever hear from her?

7

Did she call you

after that to talk about whether or not she was going to

81| come back to work?
91|
10

A.

I —

If I recall, I think that's the only —

I believe that's how we got —

gave her the letter.

But

111| she came back in to speak to us.
12

Q.

Which day, do you recall?

131

A.

To be honest with you, I couldn't remember if

141| it was two days after or three days after.

Okay.

But I

IS|| believe that's how we got the original written warning
161| to her.
171|

Q.

Okay.

Now, are you speaking of the warning

181| on the 22nd or the 23rd?
191|

A.

The last one.

Okay?

No.

The first one.

20II The 22nd, I believe.
21

Q.

So you gave her —

22

A.

I thought we gave her a —

23

Oh, four years, guys.

24
25

Q.

I believe she —

I'm sorry.

After that, did you have any contact with

her?
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KERRY BROWN

ill

A.

I don't believe so,

211

Q.

And did she ever provide you with any

31] doctor's restrictions that restricted her duties after

4I that?
51

A.

I don't believe so.

6II

M S . ANDERSON:

71|

JUDGE EBLEN:

Okay.

Thank you.

Okay, M s . Parades•

And if you want

81 to go back through some of the exhibits, if that's
91| helpful to you to do that and ask him other questions
101| related to that, you can do that.
111|

You know, whatever.

I know you had some dispute with what he

121| testified to on direct exam-

So now's your chance to

131| follow up on those questions that you had.
14

CROSS EXAMINATION

151| BY M S . FAREDES:
16 [|

Q.

M r . Brown, do you remember when I came to you

171| with one note from Kathy Black, the nurse, and you read
18

the note, it was three days without vacuuming, working

19

three days without vacuuming, and you (unintelligible)

2 011 so angry and you gave me back the note, and you go first
21

to the nurse's office, and I follow you, and you close

2211 the door, and you talked with her inside the office, and
23

I w a s waiting outside?

24

you came out and you told m e :

25

duty.

And I —

After you talked with the nurse,
Go to work, your regular

I went to work.
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WITNESS:
MR. LUCY BECK:

LUCY BECK

Thank you,

MS. PAREDES:

Thank you.

JUDGE BBLEN:

Okay.

And the next witness?

Come on up here.

Put you right up here in

the hot seat.
Would YOU, please, raise your right hand.
EDITH MIDDLETON,
called as a witness at the request of
Petitioner, having been first duly sworn, was
examined and testified as follows:
JUDGE EBLEN:

You may be seated.

What's your name?
MS. EDITH MIDDLETON:
JUDGE EBLEN:

Edith Middleton.

And did you or do you now work at

Primary Children's?
MS. EDITH MIDDLETON:
JUDGE EBLEN:
A.

okay.

I used to work there.
And what did you do there?

First I was coordinator for Environmental

Services.
JUDGE EBLEN:

Coordinator of Environmental

Services?
A.

Yeah.

And then I left for, like, a couple

months and come back.

And -- And when I got back, I was

a team lead of Environmental Services.
JUDGE EBLEN:

You were the what?
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A.

Team lead of Environmental Services.

2 [I

JUDGE EBLEN:

Okay*

Were you working in

3 [I Environmental Services in 1994 and 1995.
4

A.

Yes.

I start working there on April of '94.

51|

JUDGE EBLEN:

And how long did you continue to

61| work at Primary Children's?
7

A.

I worked April '95 'til August of '94*

And

81| then left and come back again the next couple months.
9 [I And I still there 'til —

February of '95 is when I left

101| up there, moved to LDS Hospital.
11
12

JUDGE EBLEN:

Okay.

So you worked from April of

'94 to August of '94?

13

A.

Yeah.

And then

14

JUDGE EBLEN:

—

And then you were gone for about two

15 || months.
161|
17

A.

And then come back again to Primary

Children's.

181|
19

Yeah.

JUDGE EBLEN:

So about October '94 you came back?

Does that sound right?

201|

A.

Yeah, it was something like that when I got

211| back.
22
23

JUDGE EBLEN:

And then you continued to work there

until February of '94?

24

A.

'95.

'95.

251|

JUDGE EBLEN:

Okay.
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ill

A.

2II

JUDGE EBLEN:

EDITH MIDDLETON

'95, is when I moved to LD.
So you -- Did you work with

3II Ms. Paredes?
4

A.

I did.

5

JUDGE EBLEN:

Was there —

Did she get hurt after

6J! you came to work there, or was that before?
71|

A.

See that's —

that's something that I don't

81| remember exactly.
91|
10
11

JUDGE EBLEN:
A.

Okay.

If it was before.

It's —

think that was before I got there.

I mean —

But I

I really don't

12 || remember.
131|

JUDGE EBLEN:

Okay.

So did you work in the exact,

141| same floor and the exact, same place where Ms. Paredes
15

worked?

16

hospital?

171|

A.

Or did you work in a different area of the

Okay.

I work at all the areas, everywhere,

181| because -- I mean, I didn't have an area.
191|

JUDGE EBLEN:

201|

A.

211|

MS. PAREDES:

Yeah.

Oh, so you moved around?
Because I was a coordinator
She's a boss.

—

She is coordinate.

221| She didn't work housekeeping.
231|

JUDGE EBLEN:

24

(overtalking).

25

A.

Okay.

You were a boss?

I would relieve Kerry Brown, a supervisor,
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1

K^NESS:

that.

SDXTa MIDDLE TON

There's n o w a y that I would have come this w a y .

2

But, yes, I —

l a lot of time

3II (unintelligible) these didn't get done in this area*
4II You know, and then —
5

that I would say:

611 Or no —
71!

I mean, she's the one, you know,

Well, I don't supposed to do that*

or Yes, I did it.

But I'm....

But there was always, you know, arguing.

She

8]| would -- I m e a n , s h e would find excuses, excuses. S h e
91| always, y o u k n o w , g o around.

So I was having a hard

101| time believing h e r , y o u know, if she was telling m e t h e
111| true or n o t .
121|

Q.

Okay.

Y o u were talking earlier about notes

131| that y o u knew a b o u t .
14

Were those the notes that

contained h e r medical restrictions?

15

A.

Y e s . Uh-huh (affirmative).

161|

Q.

A n d y o u knew about those.

17

Did y o u g e t those

directly, o r did Kerry Brown get those and then h e

18 [| talked to you about them?
191|
20
211|
22

A.

Kerry Brown would let me know or either Lucy

Q.

But you were aware of the medical

or.•••

restrictions?

231|

A.

24

Q.

Yes.
A n d did y o u ever ask M r s . Paredes t o do any

25II duties that would have violated those medical
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1
2II

WTNE88:

EDITH MIDDLETON

restrictions?
A.

No.

There's —

There's no way I vould have

311 done that.
41|

Q.

To your knowledge, did Kerry Brown ever ask

51| Mrs. Paredes to violate any of her medical restrictions?

61

A. No.

71|

Q.

can you give me some examples of how the

81| department accommodated Mrs. Paredes' medical
9

restrictions?

101|

A.

Well, in that note, you know, would say like,

111| for example, she couldn't vacuum.

It would say there,

121[ you know, or they would let us know, and she would let
131| us know.

So we just need to make sure, you know, I

141| mean, she's not allowed to vacuum.
151|

Q.

Do you remember any other examples?

161|

A.

Okay.

If that paper say that she only could

171| do, you know, light working, we would assign her to an
18 ]| easy area and make sure that someone would help her, you
191| know, things she couldn't do.
20

But I know she was really

good in telling us of things that she couldn't do.

And

211| there is no way that I can think that Claudia would do
221| something that —

that she couldn't do.

Because, I

231| mean, she had excuse, I mean, for not doing something
24 [I else so she would take advantage, you know, of that and
25 [I say, you know:

Well, I cannot do it, and I'm not going

KINGSBURY AND ASSOCIATES, CERTIFIED SHORTHAND REPORTERS
SUSAN WILCOX KINGSBURY, CSR, RPR
103

*o.lNESS: EDITH MIDDLETOM
ill to do it, you know, if I can get away with another

2II thing.
3II
4

So, I mean, there's no way that she would do
it.

So, yes, we would end doing that (unintelligible)

5II sending someone to help her.
61|

Q.

So as part of the restrictions, you assigned

71| other housekeeping —
81|

A.

Yes.

9

Q.

—

101|

A.

Yes.

111|

MS. ANDERSON:

12

JUDGE EBLEN:

13 ||

MS. FAREDES:

15

I have no further questions.
Thank you.

No.

It's not question.

May I refute that — what — what she is
saying?

171|
18

to help her with her duties?

One more question?

141

16

other housekeepers?

JUDGE EBLEN:

You can do that when you testify.

That's what you need --

191|

MS. PAREDES:

Okay.

2 01|

JUDGE EBLEN:

That's how it needs to be done.

211|

MS. FAREDES:

Thank you.

22

JUDGE EBLEN:

Okay.

23

Thank y o u .

2 4 [I

I assume w e c a n let M s . M i d d l e t o n l e a v e .

25

that

Is

—
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WITNESS:

JAMES SPAS

examined and testified as follows:
JUDGE EBLEN:

Thank you.

MS. PAREDES:

(unintelligible).

JUDGE EBLEN:

Yeah, let me just ask him a couple

questions here to get him started.
Mister —- Would you, please, state your full
name?
A.

Yeah, James Spas, or Jim.

JUDGE EBLEN:

Okay.

And I understand you came in

from out of town?
A.

Yes.

JUDGE EBLEN:

Were you formerly employed by

Primary Children's Medical Center.
A.

Yes, I was.

JUDGE EBLEN:
A.

Environmental Services supervisor.

JUDGE EBLEN:
A.

And what was your job title there?

Okay.

And where do you work now?

I'm self-employed.

JUDGE EBLEN:

What kind of —

What kind of work

are you doing?
A.

I have a market garden.

JUDGE EBLEN:

Oh, really.

That sounds

interesting.
Sorry.

I want to get off on gardening now.

So at the time you worked at Primary
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ill

M S . PAREDES:

Thank y o u .

2I

JUDGE BBLEN:

Okay.

311

M r . Bednar —

4 ||

JAMES SPAS

Thank y o u .
or M s . Anderson?

CROSS EXAMINATION

5II BY M S . ANDERSON:
611
7

Q.

M r . Spas, you're no longer employed at

Primary Children's; is that correct?

81|

A.

That's correct.

9II

Q.

A r e you, therefore, here to testify today

10

because -- pursuant to a subpoena that was issued?

111|

A.

12

Q.

Yes.
All right.

131| clarify here:
14

After Mrs. Paredes was injured, which
~

is that correct?

161|

A.

17

Q.

191|

Just to kind of

was —• which w a s on the night shift, I believe

151|

18

And were —

Yes.
—

after April of 1994, did she ever work

during the day for you?
A.

My memory is that she worked for m e o n e ,

2oil maybe two shifts.
211|

Q.

And what were the circumstances of those

221| occasions, if you recall?
231|

A.

I'm a little vague on it.

24

right —

25

to work after being injured.

But it m a y be

It may have been right after she first returned
What I remembered w a s that
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JAKES SPAS

ill it seemed that «— because I was aware -- I remember that
21] I —

I knew that she had had an injury, that she was

3II returning to work and would have to be at least somewhat
4

accommodated, and I believe I had her work for me one or

51] two shifts making up doctor's rooms*
61|

Q.

And what were the —

How did you accommodate

71| her during shifts, do you recall?
81|

A,

I gave her the ~

Well, I guess the first

91| part of that would be that in doing that there would
10

have been or should have been no need for any heavy

11

lifting, in doing that specific group of tasks. And the

121| other was to let her know that if she needed to rest at
131| any time during the shift that that was acceptable and
141| that if she needed to leave the shift before the end of
15

the shift that that was also acceptable as long as she

161| let me know she was leaving.
17

Q.

Okay.

When Mrs. Paredes was working on the

18

night shift and Mr. Brown was her supervisor, were you

19

involved at all or were you aware of efforts within the

20 ]| department to accommodate her restrictions while she was
21

working the night shift?

22 j|

A.

Yeah, I was at least somewhat informed.

It

231| was something that we would have discussed in our
241| management meetings, Ed Brangal and Kerry and me, we
25

would have all been present as far as updating our —
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WITNESS:

JAMES SPAS

ill ourselves and each other on what the situation was.

in

2II other words, basically I would have had that information
3

that Claudia is here, that she's working under some sort

4II of restrictions and maybe not even have been told what
5

exactly those were at that point but that if —

if it

6II became pertinent to me, then I would have just looked it
7

up in her file to make sure I had the doctor's report.

8

Q.

And do you know what Mr. Brangal and

91| Mr. Brown did to accommodate her restrictions?
101|
11

A.
what ~

So far as I know, pretty much similar to

what I was —

12

what I did.

It was my understanding when she first

131| returned to work after her injury that she was on a -- a
14

work-hardening type of program whereby she could not

151| complete the —

not complete the shift if -- if it were

161| necessary for her to leave.

I had no idea -- I was

17

trying to remember how long that occurred.

18

don't know.

19

weeks to a month top.

I really

I would guess not very long, probably two
And I —

I think she probably had

201| a lifting restriction when she first came back as well.
21

But it's my understanding that eventually

—

22II That's not something that goes on forever, and at the
23 jl end of a certain length of time she would either be
241 released to come back to work at regular duties or else
25

some other situation would occur, whether she would
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WITNESS:
leave or whether —
Q.

JAMES 8PAS

go to a different job or whatever.

And to your knowledge, did Mr. Brown and

3II Mr. Brangal, especially Mr. Brown, accommodate the
4II restrictions prescribed by Mrs. Parades' doctor?
5

A.

As far as I know, yes.

6 ]|

Q.

To your knowledge, were any of the

71 restrictions that were ever prescribed by Mrs. Parades'
81| doctors not accommodated by Primary Children's?
91|
10

A.

No, not to my knowledge.

Q.

Do you have any knowledge about what happened

11

after Mrs. Paredes was released to return to work with

12

regular duty in April of '95?

131|

A.

Well, yes, what I do know is she did

141| returned -- or she —

she did continue at work and had

151| been working and continued at work.

And I believe that

161| she had a number of absences due to back pain, or that
17

was what she was reporting, where she had —

when she

181| had absences.
191|
20

Q.

Did you ever talk to Mrs. Paredes about her

efforts to recover from her injury or --

21

A.

I think that I did, yes.

22

Q.

And what did

231|

A.

Well, yeah, I think I discussed the whole

24

—

work-hardening process with her and the objective of it,

251] of the expectation that when she first came back she
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II

WITNEL

l a

EDWARD JOHN BRANGAL

jacket, but it was too warm to keep it on*

2I

JUDGE EBLEN:

Yeah.

I think all of us had that

3 II problem.
41|

I'll just ask a couple of questions, I guess,

51| and get you started here.
61|

Please state your full name.

71|

A.

Edward John Brangal.

81|

JUDGE EBLEN:

Okay.

And were you formerly

91| employed by Primary Children's Hospital?
10
11

A.

Intermountain Health Care, and positioned

at —

12II

JUDGE EBLEN:

13

A.

141]

JUDGE EBLEN:

—

okay.

at Primary Children's.
And are you still working for

151| Intermountain Health Care?
161|

A.

I am not.

17

JUDGE EBLEN:

18[J

A.

What was your job title?

At Primary Children's, I was the

19 ]| Environmental Services and grounds director.
2 0 ]|

JUDGE EBLEN:

So, I take it, you were in charge of

2111 all of the housekeeping, grounds —
22II

A.

Correct.

23

JUDGE EBLEN:

Were you the big boss over that

24 || stuff (overtalking) .
25

A.

That's correct.
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ill

Well, then, in that case, please proceed.

2I

MS. ANDERSON:

3 II

EDWARD JOHN BRANGAL

It won't be lengthy.
CROSS EXAMINATION

4II BY MS. ANDERSON:
5II

Q.

Mr. Brangal, you,re no longer employed at

6II Primary Children's; is that correct?
71|

A.

That is correct.

8[I

Q.

Are you, therefore, here to testify today

9

because you were issued a subpoena?

10 ]|

A.

That's correct.

11

Q.

Just to clarify:

Did you personally

121| supervise Claudia Faredes?
131|

A.

I did not.

14

Q.

How did that work?

Who would have been

151| Mrs. Paredes' supervisor?
161|

A.

Kerry Brown was her immediate supervisor.

17

Q.

And your role in relation to Kerry Brown?

18 [
|

A.

I was his immediate supervisor.

19

Q.

Were you involved with working with

2 01 Mrs. Paredes and Mr. Brown to accommodate medical
211| restrictions that were imposed after her back injury in
22

April of '94?

231|

A.

Many times.

24

Q.

And how were you involved?

25

A.

Upon receiving any information or if Claudia
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EDWARD JOHN BRANGAL

ill had issues or if Kerry had issues, human resources had
2II issues, doctors' restrictions, et cetera, et cetera,
3

they would all —

we'd all talk with one another and

4II communicate so that we were all on the same wavelength.
5[I

Q.

Can you recall any specific accommodations

6 ]| which were made?
71|

A.

When -- After Claudia had injured her back

81| and returned to work with limitations, we created, I
91| would say, a specific area for Claudia.

And as I

101| remember at that time, it was a 4-hour area, and we give
111| her 8 hours to do it in.
12 J] not ~

As I remember, Claudia could

one of the restrictions were she could not

131| vacuum, so we had someone else vacuum the area.
14

And as

I remember, she could not lift, like the trash that had

151| to be removed, and so we'd have another person go to the
161| area and pull the trash, et cetera.
17

So, yes, we created a very unique situation

181| for Claudia to try to accommodate her.
19 [
|

Q.

Let me talk to you about the time period

201| shortly after she's injured, April of 1994, through
211| August of '94, when she went to see Dr. Grange.
22

were you involved with accommodating the medical

23

restrictions —

24

period?

25

A.

How

medical restrictions in that time

I made very —

I made very sure in
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WITNESS:

EDWARD JOHN BRANGAL

ill conjunction with human resources and Kerry that we
2II followed to the M T" every limitation that was given.
3II

Q.

To your knowledge, therefore, were each of

41| Mrs. Paredes' medical restrictions accommodated
5II throughout that time period?
61]

A.

Yes, ma'am.

71|

Q.

Were any of Mrs. Parades' restrictions ever

81| ignored during this time period?
91|
10

A.

Absolutely not.

Q.

Mr. Brangal, how were you involved with

11II efforts to accommodate Mrs. Paredes' restrictions while
121| she was being treated by Dr. Grange between August of
13

'94 and January '95?

14

A.

The response would be the same as before.

15

Q.

And to your knowledge, were any of

16

Mrs. Paredes' restrictions ignored during that time

17

period?

181|

A.

No.

19 ]|

Q.

Mr. Brangal, do you recall in late December

20

1994 when Dr. Grange said that Mrs. Paredes could return

211| to working 8 hours a day?
221|

A.

Yes.

23

Q.

And do you recall that there was some

24
25

vacuuming restrictions also imposed at that time?
A.

Uh-huh (affirmative).
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WITN^S:

111

EDWARD JOHN BRANGAL

Q.

And do you recall what w a s discussed at that

A.

The options that the department had open that

2I time?
3Ij

4II w e could accommodate Claudia with.
511

A s I remember, there were approximately three

6II areas of assignment that we could put her in.
7II
8
9II

Q.

And what w a s her response to your

(overtalking)?
A.

She did not like any of those areas, and none

loll of them were acceptable to her.
11
12

Q.

M r . Brangal, if you'll look at Exhibit

There's a binder on the floor in front of you.

—

Exhibit

13II Number 5 9 .
14

M S . PAREDES:

What number?

1511

M S . ANDERSON: 5 9 .

161|

JUDGE EBLEN:

I'm going to stop this tape and

1 7 IJ start the other one real quick here.
18

[END TAPE 3 - BEGIN TAPE 4]

19

JUDGE EBLEN:

201

Q.

Okay.

Please proceed.

(By M s . Anderson) M r . Brangal, take a few

211| moments to review that memo.
221|

A.

I remember, yes, uh-huh (affirmative).

23

Q.

Okay.

24

A.

Paragraph two describes a lot of my feelings.

25

Q.

Okay.

I'm going go through it step-by-step.
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I I

just wanted to let you have an opportunity to orient

2II yourself to the letter.
3II
4

EDWARD JOHN BRANGAL

It's a WorkHed memo.

is this memo a summary of what happened at
this meeting you were describing in May?

5II

A.

6II

Q.

And who was in attendance at that meeting?

71|

A.

There was myself, there was Bev Aaron, there

8

Yes.

was Dr. Granger, I believe the health nurse Kathy Black

91| was involved, there was a physical therapist, I believe,
10

there also as well as Claudia.

And I —

I don't know if

11 [
| there was more or not.
12

Q.

It indicates here that Aggie Greenhall at

131| that time was the health nurse?
141|

A.

Okay.

151|

Q.

Does that sound right?

161|

A.

Yes.

171|

Q.

i t a l s o i n d i c a t e s i n t h e memo t h a t Miguel

Uh-huh (affirmative).

18 j| from WorkHed was p r e s e n t t o
Uh-huh

translate?

19

A.

Yes.

(affirmative).

2 01|

Q.

The memo indicates in the first paragraph

211| that you spent approximately an hour and a half talking
22II to Claudia and that she —

and, quote, she has for

23

whatever reasons not followed through with most of the

24

treatment recommendations, end quote.

25

Does that accurately reflect what was
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EDWARD JOHN BRANGAL

ill discussed in the meeting?

2II

A.Yes.

3I

MS. PAREDES:

4II

MR. BEDNAR:

5

MS. PAREDES:

6II

MS. ANDERSON:

71|

Q.

Which number is this?
It's 59.
(unintelligible).
The first paragraph.

(By Ms. Anderson) Nov, you said that

81] Dr. Grange was there and a physical therapist.

Was that

9 [I hov this information vas relayed, then, that she hadn't
10 [I folloved through with the treatment recommendations they
11

had given her (overtallcing) ?

12 j|
13

A.

In fact —

In fact, it vas discussed in the

meeting right then and the options given to Claudia in

14 j| front of us all. And she chose not to go to physical
15 [I therapy.

She said it hurt her too badly and that she

161| did not vant to do it.
171|

Q.

Shortly after that part I vas just reading,

181| it states, quote:

She sav an SAP counselor on one

191| occasion and has not folloved up despite repeated advice
201| that this could be helpful.
211|

Period.

What is an EAP counselor?

221|

A.

Employee Assistance Program.

23

Q.

And vhat —

241|

A.

A variety of services that help them

25

What services do they provide?

financially if they need financial —

you knov, guidance
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1

or —

or —

2

she could function at work.

3II

Q.

EDWARD JOHN BRANGAL

just helping her get back on track so that

And is this an accurate reflection of what

4II was discussed at this meeting, that she didn't follow up
5

with the EAP counselor?

61|

A.

Correct*

71|

Q.

In the second paragraph, the memo states

8]| quote:
91|

Ed described that she has been given many

101|

options of working different areas of Primary

11

Children's Hospital and that her —

12

decision he has changed her to several areas

131|

that she has chosen.

141|

A.

That's correct.

151|

Q.

still she is clearly not happy with her

at her

161 current work and feels that there's only one area that
171| she would like to be cleaning and that is an office area
181| that she would like to do at night.
19

Is that also

—

2 01|

A.

That's correct.

21

Q.

—

accurate?

221|

she explains that she wants to avoid

2 3 j|

people, and Ed explained that this is difficult

24

to reasonably accommodate in a hospital setting

2 5 ||

for a housekeeper.
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EDWARD JOHN BRANGAL

ill

A.

That's correct.

211

Q.

in the last paragraph, the memo references

3 [I that, quote:
41|

Claudia mentioned several —

multiple times

51|

that she did not feel that anything was being

61|

done and that she was being treated unfairly.

71|

And she emphasized, as she has before, that all

81|

her problems are due to a work injury in 1994

91|

and that these problems include complaints of

1011

near blindness and stomach and other problems.

11II

Later in that same paragraph:

121|

she has not (unintelligible) personal

131|

physician despite repeated requests to do so and

14

explains that since her eyes don't hurt there's

15

no reason to see

16

—

Does that accurate

—

17

A.

Absolutely.

18

Q.

-- accurately reflect (overtalking)?

191

A.

And —

And I remember the health nurse at

20 [| that time being very agitated with that remark because,
21

you know, when you're eyes are gone, that's a very

22

serious situation.

23

going blind but didn't want to seek help to —

24

resolve that issue.

251|

Q,

She was complaining that she was
to

And then in the last paragraph, it states,
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EDWARD JOHN BRANGAL

ill quote:
2II

she understands that her department can

3II

only make reasonable accommodations and that a

41|

job as she describes being extremely light,

51|

night hours and that she would not run into

61|

other people may not exist.

7 ]|

understands that if she misses work that she

81|

will not receive Workers' Compensation, that her

9

job would be in jeopardy if she were to miss too

10

much.

11
12

Does that accurately reflect what occurred
during the meeting?

131

A.

14

MS. ANDERSON:

15
161|

Yes.
I'd like move to have Exhibit

Number 59 admitted in evidence.
JUDGE EBLEN:

1711
181|

She said she

Okay.

It will be admitted.

(Respondent's Exhibit 59 admitted.)
Q.

(By Ms. Anderson) Mr. Brangal, during that

191| meeting, the WorkMed meeting, did you talk to
20

Mrs. Paredes about the options, what areas she could be

211| assigned?
22

A.

Yes.

23 ]|

Q.

And w h a t was h e r r e s p o n s e to you?

24

A.

They weren't acceptable to her.

25

MS. PAREDES:

What meeting?
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MS. ANDERSON:

2

MS. FAREDES:

3II

MS. ANDERSON:

4

I'm sorry.
In what meeting?
The same meeting, the WorkMed

meeting.

5II

MS. PAREDES:

6II

MS. ANDERSON:

Your question vas?
I asked Mr. Brangal if he —

I'll

7II repeat the question.
8

Q.

(By Ms. Anderson) Mr. Brangal, during the

91| WorkMed meeting, did you discuss areas that vere
10 [I available in the hospital for Mrs. Paredes to work in?
11I

A.

Yes.

12II

Q.

And what vas her response?

131|

A.

They vere unacceptable.

14II

Q.

Did she ask to vork in a certain area at that

A.

Yes. There vas one specific area she vanted

15 II time?
161|
17

to vork.

18

Q.

19

And vhy weren't you able to let her vork in

that area?

201|

A.

In that specific area, ve had had problems

211| vith the department before being unhappy vith the
22

services that ve vere rendering and that ve at that time

2 3II had had a housekeeper in the area that they vere happy
24

vith.

And I vas unwilling to upset the apple cart, so

251| to speak, to accommodate Claudia vhen there vere other
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1

EDWARD JOHN BRANGAL

areas open that w e could put her in that weren't going

2II to work her any harder than the area she wanted.
3

Q.

And at this time, Mrs. Parades was under n o

4II medical restrictions; correct?
5[I

A.

That's correct.

6[I

Q.

So at that time, the accommodations y o u

711 offered her at the WorJcMed meeting were in response to
81| her personal complaints, not to any medical restrictions
91| which were prescribed; is that correct?
10 [|

A.

That's correct.

11

Q.

Mrs. Paredes showed you a memo from ~

a

12II letter that she had written, I believe it was
13

Plaintiff's Exhibit 1 —

14

A.

151

JUDGE EBLEN:

161|

M S . ANDERSON:

17

It would not be in this book?
It is n o t .
It is not.

Do you have a copy?

181|

JUDGE EBLEN:

I do.

Here you go, M r . Brangal.

19II

A.

Thank y o u .

20 ]|

Q.

(By M s . Anderson) You indicated that y o u

21II would have given this letter to human resources; is that
22

correct?

(overtalking)

23

A.

Well, this letter —

24

to Kerry Brown.

this letter w a s directed

He received the letter.

25II he shared it with m e , and then we went —

At that time,
and then w e
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ill discussed it with human resources.
211

Q.

Okay.

Mr. Brangal if you would look in your

3II exhibit binder at Exhibit Number 10. Do you recognise
41| that letter?
51|

I'll give you a moment to look at it.

61|

A.

Yes.

71|

Q.

And can you tell me what it is?

81|

A.

It was a letter that after all her

91| limitations had been lifted and options had been shared
101| with her and denied and no longer showing up for work I
111| sent her.
121|

Q.

And what was Primary Children's

131| no call/no show policy at that time?
14

A.

Three days no call/no show is

151| self-termination.
16
171|

That information is shared with an

employee upon hire.
Q.

And what happened after you sent this letter

18[I to Mrs. Paredes, do you recall?
191|

A.

Well, nothing for a while. And then she

201| brought the second letter that she showed me in.

And as

211| a result of that, her and I and Bev Aaron sit down
22

again, discussed options.

And the options that I had

231| available to her and the options that Bev were giving
241| her still were no —

not acceptable.

And so as a

25II result, I believe, Bev sent her a letter of termination.
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Q.

I just wanted to check and see if this is --

2II Plaintiffs Exhibit 2 is the letter to which you're
3[I referring that Mrs. Faredes brought you.
4II

A.

5 (I

Q.

Yes.
And in there I believe she references that

6[I she's going to visit Mr. McGlothin —

Dr. McGlothin?

71|

A.

Yes, for a second opinion.

81|

Q.

Did she ever provide you with a medical

91| release or restrictions from Dr. McGlothin?
101|

A.

I don't remember seeing that.

I am not sure.

111|

Q.

At the time she came to talk to you and

121| Mrs. Aaron, did she have any doctor's medical
131| restrictions that she was able to provide you at that
14

time?

15 jl

A.

No.

161|

JUDGE EBLEN:

That would be on June 5th?

171]

M S . PAREDES:

That's the date of the letter.

18

M S . PAREDES:

June 2?

19

MR. BEDNAR:

2 0 j|

M S . PAREDES:

211|

MR. BEDNAR:

221|

M S . ANDERSON:

That's your Exhibit 2, Plaintiff's 2 .
(unintelligible).
June 5th.
I'd like to have Respondent's

231| Exhibit 10 admitted into evidence.
241
251|

JUDGE EBLEN:

It will be admitted.

(Respondent's Exhibit 10 admitted.)
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TRANSCRIPT OF Kgi
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1

JUDGE EBLEN:

2

MS. BEVERLEE ANN AARON:

3

Hi.

I'm Judge Eblen.
Yes.

BEVERLEE ANN AARON#

4II

called as a witness at the request of

5

Petitioner, was examined and testified as

6

follows:

7

JUDGE EBLEN:

8
9
10
11
12

name?
A.

Beverlee Ann Aaron.

JUDGE EBLEN:

A.

14

JUDGE EBLEN:

17
18
19

A.

And prior to that, were you

I was employed at Primary Children's Medical

Center as director of employment and human resources.
JUDGE EBLEN:

Okay.

Are you familiar with

Ms. Claudia Paredes?
A.

21

JUDGE EBLEN:

Yes, I am.
Were you involved in —

in efforts

to accommodate her work restrictions?

23

A.

24

JUDGE EBLEN:

25

Okay.

working at Primary Children's?

20

22

Where are you currently

I'm employed at Wyoming State Hospital in

Evanston, Wyoming.

16

And where —

employed?

13

15

Would you, please, state your full

Yes, I was.
Now, Ms. Paredes, do you have some

questions that you prepared for Ms. Aaron, or do you
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want

BEVERLEE ANN AARON

—

2

You probably need to come up here because

3

1 —

I bet on this speaker phone she's not going to be

4

able to hear you, you've got such a soft voice.

5

Actually if we could scoot that little table, it's kind

6

of heavy.

Put your papers on that.

7
8
9
10
11

DIRECT EXAMINATION
BY M S . PAREDES:
Q.

M r s . Aaron?

JUDGE EBLEN:
you hear her, M s .

I don't think she can hear you.
—

12

A.

Barely.

13

Q.

(By M s . Paredes) Mrs. Aaron?

14

A.

Yes.

15

Q.

I have one question for you here.

Not real well, no.

Okay.

16

remember receive a letter from May 2 3 , 1995?

17

will read you a little bit letter.

18
19

Can

Do you
I —

I

It says:

Kerry Brown, Primary Children Hospital, 100
North Medical Drive, Salt Lake City, Utah.

20

Dear Kerry,

21

It has been over a year since I have been

22

working for you while enduring unbearable pain

23

in my back.

24

positions that were not as demanding as those

25

that you have had me do.

I have repeatedly asked for

Instead of attempting
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1

to accommodate —

accommodate me, I have been

2

given the most difficult jobs.

3

has been done to purposely get me to leave.

4

At this time, I am experiencing severe

I believe this

—

5

severe pain, and I am unable to work.

I am

6

going to seek another doctor —

7

regarding my back.

8

doctor that you have required me to go see has

9

made a hon- —

doctor's advice

I do not believe that the

an honest and objective

10

evaluation of my problem.

11

objective evaluation can be made, I do not

12

believe I can be fired because of this problem.

13

I believe I should receive further Workers'

14

Compensation until the problem is properly

15

diagnosed and taken care of.

16

Until such an

If it is found that I cannot do the work

17

even with a reasonable accommodation and that my

18

back will not get better, then perhaps you will

19

have a reason to terminate me.

20

hand, the second doctor believes that therapy,

21

rest or any intrusive procedure would help me

22

recuperate, then I will insist on continuing my

23

work for you after I have recuperate.

If, on the other

24

Sincerely yours, Claudia Paredes.

25

Do you remember this letter?
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1

A,

BEVERLEE A N N AARON

Not specifically, Claudia.

I remember that

2

you wanted to see another physician who was not

3

IHC-affiliated a n d w h i c h w e a c c o m m o d a t e d y o u w i t h t h a t .

4

1 believe it was a physician that —

5

or through that area.

But —

through St. Mark's

To see what his opinion

6II would b e .
7
8

JUDGE EBLEN:

So that would have been

Dr. McGlothlin?

9

A.

Uh-huh (affirmative).

I believe so.

I don't

10

remember his name exactly, but it was right about that

11

time.

12

for her to see that physician to make sure that —

13

know, see what the situation was.

14
15

And we did, you know —

Q.

As I recall, we did pay
you

(By Ms. Paredes) Do you remember Kerry Brown

give you this letter or not give you this letter?

16

A.

I believe we went over it —

I went over it

17

with Kerry, yeah.

It's been a lot of years, Claudia,

18

and I don't remember exactly what it said.

19

sounds familiar.

20

were talking often about your situation and wanting to

21

accommodate you and wanting you to feel, you know, that

22

we were —

I know that Claud- —

But it

that Kerry and I

were sensitive to what was happening with

2 3 you.
24
25

Q.

Specifically this letter, do you remember

something?
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WITNESS:

BEVERLEE ANN AARON

1

there —

t h a t y o u could return to duty, that —

2

you had b e e n released for full work prior to that time

3

they arranged for Dr. McGlothlin, you know, to see y o u .

4

A s far as not accommodating you, Claudia, I'm

5

concerned t h a t y o u think that because w e made effort for

6

reasonable accommodation with you, offered you

7

several —

8

work that would b e light duty and offered some help

9

with —

t w o or three different areas where y o u could

y o u know, to work with you by way of equipment

10

or people and that we were most concerned that —

11

you were accommodated.

12
13
14

and that

Q.

that

Do y o u remember what areas you talk about,

what areas a r e y o u talking would accommodate me?
A.

I'm thinking —

I'm trying to remember,

15

Claudia, b u t I believe it was either ambulatory care or

16

the rehab u n i t or newborn intensive care.

17

you know, helping with carts and people to work with

18

y o u . A n d it seems to me that, y o u know, it w a s up

19

to you, it was your decision as to where you wanted to

20

work, but we wanted to accommodate you in that, you

21

know, you wouldn't aggravate whatever was happening,

22

that we h a d

23

were able t o meet your appointments and not b e scheduled

24

for work —

25

physical therapy or some other kind of care, so that,

And it w a s ,

a c c o m m o d a t e d you also by e n s u r i n g t h a t y o u

your appointments for, I think it w a s ,
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BEVERLEE ANN AARON

you know, you wouldn't — we wouldn't interfere with
that.
Q.

Do you remember if I was accommodate to

Psychs because it was lighter area?
A.

We talked about that, yeah.

Q.

Do you remember it was —

A.

That was up to Kerry.

But I remember we

talked about that.
Q.

Yeah.

But do you remember I —

Kerry send me

Yeah.

Yeah, I remember that you worked there

that place?
A.

for a while, I believe, that Psych was one of them.
Q.

Do you remember I worked in 1 North or 4

North?
A.

4 North being what?

Let's see.

4 North

being Psych; right?
Q.

No.

Psychs is different.

Psychs is Psych

East, Psych West.
A.

Yeah.

Q.

And for 1 North is the first floor, 4 North

is the fourth floor.
A.

Yeah.

1 North was ambulatory care; right?

The first floor?
Q.

No.

That's (overtalking)

A.

(overtalking)

KINGSBURY AND ASSOCIATES, CERTIFIED SHORTHAND REPORTERS
SUSAN WILCOX KINGSBURY, CSR, RPR

II

WITNESS:

BEVERLEE ANN AARON

1

hasn't shown up or called and that she needed to respond

2

immediately or she would be considered self-terminated*

3

A,

Right.

4

MR. BEDNAR:

And then there's —

Claudia has read

5

to you her June 5th letter that she hand-delivered to Ed

6

and that you and Ed met with her about that day.

7

A.

And what did we share with her that day?

8II
9
10

Claudia, what did we tell you that day or
what did we say?
Q.

(By Ms. Paredes) I remember you ask me, and I

11

think you will remember, too, you asked me:

12

this letter for you?

Who wrote

13

A.

Now

—

14

Q.

Do you remember that?

15

A.

Go ahead, yeah.

16

Q.

And I answer you One friend who once help me.

17

Because I didn't want give you the name at that time for

18

reasons I have.

19
20
21
22
23

Do you remember that?
A.

And what else did we say, Claudia?

What did

we ask you to do then?
MR. BEDNAR:

We're —

We're switching roles again,

your Honor.

24

JUDGE EBLEN:

25

A.

Yeah.

Yeah, we are.

Anyway

—

KINGSBURY AND ASSOCIATES, CERTIFIED SHORTHAND REPORTERS
SUSAN WILCOX KINGSBURY, CSR, RPR
**c;n

II

WITNESS:

1

MR, BEDNAR:

2

A.

3

MR. BEDNAR:

4

A.

—

—

BEVERLEE ANN AARON

Your role is to answer

—

I remember that we met.
—

answer questions.

but in meeting with her it was:

Claudia,

5

we have the —

the information from the physicians that

6

you can return to work, that there's no limitation as to

7

what you can do, there's the two physicians, we have the

8II conference at WorkMed, and then you saw Dr. McGlothlin,
9

therefore, you know, we have no reason not to expect you

10

to come to work, and we want you to come to work.

11

the —

12

you come to work.

13

And

you know, we expect that you reply to us and that

And I believe they talked about a date to

14

come to work or talk, whatever, I don't recall for sure,

15

but I expect that that's what we did.

16

was no call/no show.

17

And then there

And it's our policy that it's only —

You

18

know, we lengthened the time of what the policy said for

19

her to respond to us.

20

the face-to-face contact, the interest was:

21

need —

22

these things, with —

23

us any reasons to feel that you couldn't come back to

24

work.

25

But with the —

you know, with
Claudia, we

want you to come to work, we've accommodated

Claudia

none of the physicians have given

—

KINGSBURY AND ASSOCIATES, CERTIFIED SHORTHAND REPORTERS
SUSAN WILCOX KINGSBURY, CSR, RPR
351

II

WITi

1

MS. PAREDES:

2

Q.

receive this, my —

4

JUDGE EBLEN:

6
7

A.

Did you

this form?
That you completed?

I don't recall.

recall exactly the date or
JUDGE EBLEN:

9

A.

—

—

I probably did, but I don't
—

(overtalking).

received them, that's just our standard

procedure for termination.

11

JUDGE EBLEN:

12

Q.

13

Yeah.

Ms. Aaron, do you recall receiving

8

10

BEVERLEE ANN AARON

(By Ms. Paredes) My question was:

3

5

JS:

Thank you.

(By Ms. Paredes) Did you something for this

person Claudia Paredes?

14

A.

Did I what?

15

Q.

Did you —

Did you do something for

—

16

according to your obligation or according to your job,

17

director of the human resources, did you do for me?

18

A.

We did for you, Claudia

19

Q.

One —

20

A.

—

—

One moment.

what we do for employees who are injured

21

on the job in accommodation, in seeing the physician, in

22

doing —

23

supportive, offering you the accommodation needed while

24

with light duty and then back to full duty.

25

what we do for every other employee if they don't

you know, sending to WorkMed, in trying to be

Also we did
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respond or don't come to work, these are the papers and

2II this is what's done, Claudia.
3

Q.

What kind —

4II say accommodate me?

What kind things do —

What kind?

Did I have —

did y o u
I have

5

vacation, I have short-term sick leave, long-term sick

6

leave?

What kind of thing I have?

7

A.

I don't remember, Claudia, but —

8

Q.

What accommodation?

9

A.

—

b u t on termination, t h e vacation time is

10

cashed out and any holiday time or any time worked.

11

don't remember, and that's —

12

every employee.

13

asking, did w e do it or not do it or what.

14

that's the practice, and that's what w e did.

15

I

that's what w e do with

I don't know what for sure you're
Because

A s far as your working before you were

16

injured, you were referred to the physician, y o u were

17

seeing, I believe, a therapist, w e did —

18

before just a few minutes ago, there w a s —

19

accommodation by way of light duty and trying t o help

20

y o u and see that you got what you needed and offering

21

you some choices, having, you know, people work with

22

you, then having you see a second opinion.

23

WorkMed conference prior to that time where there were

24

several of us there to make sure that we understood that

25

y o u understood where we were and w e knew what —

as I've said
there w a s

We had a

what
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ANN AARON

1

accommodation there needed to be, if any, and that

2

included a WorkMed physician and the supervisor,

3

department director, myself, the employee health person,

4

and also an interpreter so that you —

5

question of what —

6

were able to understand exactly what was being said, as

7

we were from you.

8

saw Dr. McGlothlin.

9

there's no

you had your questions answered and

And then after that, I believe, you
We took care of that.

We, you know, tried to —

Well, we certainly

10

worked to accommodate, I felt, what was happening.

11

then you were released to come back to work without any

12

restrictions, and according to the physicians there

13

wasn't any reason why you could not come back to work.

14

And that's what we were discussing when Kerry sent you

15

the letter, you wrote a letter to us, Kerry, you and I

16

talked.

17

back to work.

18

Q.

And then, you know, we expected you to come

Mrs. Aaron, do you know about the

19

(unintelligible) handicaps in the Primary Children

20

Hospital?

21

And

A.

I'm well aware of the —

of the —

the

22

regulations, but, again, there was no reason from the

23

physician's standpoint to —

24

there wasn't any reason why you couldn't come back to

25

work.

And that's what we —

or from employee health,

that's what we were relying

KINGSBURY AND ASSOCIATES, CERTIFIED SHORTHAND REPORTERS
SUSAN WILCOX KINGSBURY, CSR, RPR
356

1

JUDGE EBLEN:

Okay.

And that's fairly common,

2II that the human resources person has to wear a gazillion
3

hats.

4

A.

5

MS. PAREDES:

Thank you.

6

JUDGE EBLEN:

Ms. Aaron, I've got a couple of

7

Uh-huh (affirmative).

questions for you

—

8

A.

9

JUDGE EBLEN: —

10

before I turn you over to

Mr. Bednar.

11
12

Okay.

You —
areas

You described three job, I guess,

—

13

A.

Uh-huh (affirmative).

14

Q.

—

15

A.

Uh-huh (affirmative).

16

JUDGE EBLEN:

17

do with rehab

that were offered to Ms. Paredes

A.

19

JUDGE EBLEN:

20

A.

21

JUDGE EBLEN:

23

24
25

the ambulatory care, something to

—

18

22

—

—

Rehab, uh-huh (affirmative).
—

and newborn intensive care?

Uh-huh (affirmative).
Now, were those all positions that

were in the housekeeping department?
A.

Yes.

Y e s , they were —

It was t h e

housekeeping in those particular areas.
JUDGE EBLEN:

And I'm assuming that those jobs
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1

were presumed to be somehow lighter duty.

2

A.

3

JUDGE EBLEN:

4

Right.

Right.
Do you know how they were lighter

duty.

5

A.

Ambulatory care was more office kind of work/

6

and it wasn't a lot of heavy trash or anything like

7

that.

8

wasn't —

9

that I could think of that they would be less —

It wasn't a lot of heavy-duty floor work.
I'm trying to think.

It

Those would be the ways
less

—

10

What do I want to say?

11

wasn't cleaning, there was not a lot of heavy lifting.

12

I'd say ambulatory care was more office work, those were

13

the clinic offices

14

It wasn't mopping floors, it

Rehab, I believe that was the office area

15

also, of the rehab department.

16

sure now.

17

I don't remember for

Newborn intensive care would have been some

18

office work, too.

And there would have been some

19

dusting and things like that, but not a lot of heavy

20

floors, trash, you know that sort of thing.

21

JUDGE EBLEN:

Thank you.

22

A.

23

JUDGE EBLEN:

Mr. Bednar?

24

MR. BEDNAR:

Beverlee, Hi.

25

A.

Uh-huh (affirmative).

It's Steve Bednar.

Hi.
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1

been released to work regular duty; correct?

2

A.

Right.

Right.

3

Q.

Why are you making these accommodations after

411 she's been returned to work regular duty?
5

A.

I guess we were trying to be nice people.

6

She was concerned that —

and we just wanted her to feel

7

like we were being responsive to her and that we had

8

valued her work and that we wanted her to come back and

9

that there was —

there seemed to be no reason why she

10

couldn't come back, but if she would prefer one of these

11

that was possible.

12
13

Q.

Okay.

After that meeting on April 2 8th,

there was another meeting held on May 5th at WorkMed

14

A.

Uh-huh (affirmative).

15

Q.

—

16

—

that was attended by, I think, as many as

nine or ten people?

17

A.

Right.

Right.

18

Q.

Do you recall who attended that meeting?

19

A.

Let's see.

There was Dr. Grange, there was

20

the employee health nurse, there was the department

21

director, I believe the supervisor and myself and

22

Claudia and an interpreter.

23

don't —

24

had worked with her as far as physical therapy.

25

don't remember for sure, but I remember those folks.

That's seven, and I

I believe there was another person, maybe, who
And I

KINGSBURY AND ASSOCIATES, CERTIFIED SHORTHAND REPORTERS
SUSAN WILCOX KINGSBURY, CSR, RPR
364

1
2

Q-

Why was that whole team of people assembled

for that meeting?

3

A.

She was still saying that she could not

4

return to work and that she was still having pain.

5

we wanted to ensure that we had received that

6

information from Dr. Grange and that —

7

understood that he'd given us that information, too.

8
9

Q.

Okay.

And

that she

Subsequent to that meeting, do you

recall problems emerging about her attendance at work?

10

A.

Yes.

There were some days, I believe, that

11

she didn't come in and that she said she couldn't come

12

in.

13
14

Q.

Okay.

we discussed

Now, Ed Brangal sent her a letter that

—

15

A.

Right.

16

Q.

—

and has already been introduced as

17

evidence, on June 2nd, telling her that she was in

18

violation of the no call/no show policy

19

A.

Right.

20

Q.

—

21

—

but advising that she could respond to the

letter?

22

A.

Right.

23

Q.

Okay.

And then I believe you testified that

24

she brought in a letter and you and Ed met with her on

25

June 5th?
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1

A,

Uh-huh (affirmative).

2

Q.

Subsequent to June 5th, do you recall whether

3

she ever came back to work after you met with her with

4

Ed Brangal on June 5th?

5

A.

I don't believe she did.

6

Q.

Okay.

And you sent her a letter on July 7th

7

indicating that her employment was terminated because

8

she had not shown up for work nor called

—

9

A.

Right.

10

Q.

—

11

correct?

12

A.

Correct.

13

Q.

What is the no call/no show policy?

14

A.

It's usually three days of no call/no show

15

at all since that June 5th meeting;

and the person's terminated.

16

Q.

If we look at a calendar

—

17

A.

And it's longer.

18

Q.

If you look at a calendar for 1995, we'll see

19

that there's 25 workdays between June 5th and July 7th.

20

Why did you wait 25 days rather than three?

21

A.

We were waiting hopefully that she would

—

22

would call, would come back, would give us some

23

indication, trying to, you know, work with her, wanting

24

to help her.

25

wanted to have her feel like we were, you know, again,

And, granted, it was over the time.

We
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1

sensitive to what was happening with her and that if

2II there was any question or any reason or something had
3

happened, that she needed to let us know.

4II not.

But she did

We didn't hear any more, and we really had no

51| choice.
6
7

Q.

Okay.

And you testified that Ms. Paredes

—

and Ms. Paredes read you a letter she wrote on May 23rd

81| to Kerry Brown, saying that she wasn't happy with the
9

physician's opinion from Dr. Grange, that she wanted

10

another?

11

A.

Uh-huh (affirmative).

12

Q.

And I believe you testified that you sent her

13

to St. Mark's to get a second opinion from

14

Dr. McGlothlin?

15

A.

Right.

16

Q.

And that Dr. McGlothlin also released her

17

Right.

without any restrictions?

18

A.

That's right.

19

Q.

Are you aware at any time subsequent to April

20

11th when she was released regular duty that any other

21

restrictions were imposed?

22

A.

No.

23

Q.

Okay.

24
25

Your Honor, I'd like to ask Defendant's 11 to
be admitted as evidence.

That's the July 7th letter,
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1

about when that employee could come back to work, if

2

there were any accommodations needed and what we might

3

do to help with that.

4
5

Q.
consultant

So is your role essentially as a
—

6

A.

Right.

7

Q.

—

8

front-line responsibility?

9
10

to those other individuals who bear that

A.

Uh-huh (affirmative).

Uh-huh (affirmative).

Q.

Did you have any firsthand responsibility to

Right.

11
12

collect the restrictions and monitor whether they were

13

complied with?

14

of the supervisors in the housekeeping

15
16

A.

Or was that the role and responsibility
—

That was the role of the housekeepers and the

employee health nurse, too.

17

Q.

Okay.

Is it your recollection —

Do you have

18

any knowledge of any restrictions that were imposed

19

between her April 19th, 1994, date of injury and the

20

date she was released to regular duty, on April 11th,

21

1995?

22

knowledge of any restrictions that Kerry Brown, Ed

23

Brangal, Kathy Black or Aggie Greenhall did not

24

cooperate in accommodating?

25

With respect to that time period, do you have any

A.

No.

No, not at all.
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1

Q.

Okay.

2
3

There was a meeting held

—

Do you recall her being released from work on
regular duty on April 11th?

4

A.

Uh-huh (affirmative).

5

right around that time.

6

date.

7

I remember it was

I don't remember the exact

But yeah.
Q.

Okay.

Do you recall a meeting on April 28th,

8

shortly after she was released regular duty with you and

9

Ed Brangal and Claudia to discuss these three

10

alternatives that you described to Judge Eblen,

11

ambulatory care, rehab nursing and newborn critical

12

care?

13

A.

Yes.

14

Q.

What was Ms. Paredes' response to those

15
16

Uh-huh (affirmative).

proposals?
A.

That she didn't feel like she wanted any one

17

of them, that she wanted another area, that was not

18

available.

19

Ed felt like this would be a better placement for her.

20

These were areas that were available.

That she —

And

And she chose, I believe, one

21

that was probably the more difficult, but she did have a

22

choice.

23

saying she didn't want any one of them, she wanted

24

another area, that, again, wasn't available.

25

Q.

And —

But there was —

I just remember her

Now, at this particular time, she's already
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Addendum H

II

WL..NESS:

CliAUDIA PAREDES

ill sent me.
2
3
4

Q.

(By Mr. Bednar) Did you ever go back to see

her again?
A.

(Through the interpreter) That's why I don't

5

know who she is

6

Q.

7

Okay.

—
That's all.

Beginning with the period where you started

8II to see Dr. Grange on August 26th, 1994, and through the
9

end of December 1994, in your deposition you

10

acknowledged that Doc- —

11

were followed during that period.

12

that now?

13

A.

that Dr. Grange's restrictions
Do you acknowledge

(Through the interpreter) Dr. Grange's

14

restrictions were for 4 hours but only for a certain

15

period of time.

But after that

—

16

Q.

No, I'm just

17

A.

(Through the interpreter) I needed full-time

18
19

—

some accommodations.
Q.

Okay.

Just:

During the period before

20

Dr. Grange released you to full-time, were all of the

21

restrictions he prescribed followed?

22

A.

(Through the interpreter) Before full-time?

23

Q.

Yes.

24

A.

(Through the interpreter) 4 hours of

25

restrictions.
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Q.

Were followed?

2

A.

(Through the interpreter) Yes, they were.

3

Q.

Thank you.

4

JUDGE EBLEN:

I'm going to change tapes.

For some

5

reason, it won't do it automatically.

6

have to turn the tape off and turn the next one on.

7

just take some time.

8

MR. BEDNAR:-

9

So I'm going to
So

Okay.

[END TAPE 5 - BEGIN TAPE 6]

10

JUDGE EBLEN:

11

Q.

It's picking up now.

(By Mr. Bednar) Okay.

After Dr. Grange

12

released you to work 8 hours a day, which was in January

13

of '95, he imposed restrictions.

14
15

I haven't finished the question.
A.

(Through the interpreter) I didn't get

16

anything from Dr. Grange.

17

work full-time so I worked full-time.

18

Q.

19

JUDGE EBLEN:

20
21

Just the nurse told me to

Okay.
Okay.

Ms. Paredes, you need to wait

until Mr. Bednar finishes his question.
Q.

(By Mr. Bednar) After Dr. Grange released you

22

to work full-time, he imposed restrictions.

23

t h a t you d i s a g r e e that you shouldn't —

24

you believe you shouldn't have been released to work 8

25

hours a day.

was —

And I know
I know

My question is not whether you agree that
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1

you should have to work 8 hours a day but only whether

211 the restrictions were followed.
3
4

A.

(Through the interpreter) I was in agreement

with working 8 hours a day with restrictions.

5

Q.

Okay.

6

A.

(Through the interpreter) Sometimes they were

7
8

And were the restrictions followed?

followed, sometimes they were not.
Q.

So it's your testimony that only after you

9 [I were released to 8 hours of work, which was on December
10
11
12
13

29th, 1 9 9 4 , that the restrictions weren't followed?
A.

partially until Tim Grange said regular duty.
Q.

14
15

(Through the interpreter) They were followed

Okay.
Let m e have her look at Exhibit 5 in the

notebook.

16

JUDGE EBLEN:

17

THE INTERPRETER:

18

JUDGE EBLEN: Y e s .

19

Q.

20

restrictions —

21

were under for January, February and March of 1995.

22

you see those?

23

A.

24
25

In the notebook?
In this one?

(By M r . Bednar) Exhibit 5 are the work
Exhibit 5 are the work restrictions you
Do

(Through the interpreter) Are you talking

about this?
Q.

Yes.

In the middle of Exhibit 5.
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1

A.

2

were followed.

3

Q.

4
5
6
7
8

Do you recall in your deposition

acknowledging that those restrictions were followed?
A.

(Through the interpreter) Yes.

Yes, some

part of them were, part of them were not.
Q.

Do you recall your deposition being taken at

my office on July 15th, 1999?

9

A.

10

Q.

11

(Through the interpreter) Yes, some of these

(Through the interpreter) Yes.
Were you put under oath before your

deposition was taken?

12

A.

(Through the interpreter) Yes.

13

Q.

And you promised to tell the truth?

14

A.

(Through the interpreter) Yes.

15

Q.

Do you —

16

A.

(Through the interpreter) Yes.

17

Q.

And after your deposition was taken, you had

Do you remember that?

18

a chance to read your deposition transcript and make any

19

changes you felt were necessary; correct?

20

A.

(Through the interpreter) Yes.

21

Q.

And you have done that?

22

A.

(Through the interpreter) I did what was

23

possible for me.

I haven't had a lot of time.

24

language problem existed.

25

things.

Also the

I simply assumed those
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1
2

Q.

Did you do your best to tell the truth in

your deposition?

31

A.

4

MR. BEDNAR:

5

(Through the interpreter) Yes.
Your Honor, I would like to publish

and introduce into the record Ms. Paredes' deposition.

6

JUDGE EBLEN:

Ms. Paredes, do you have any

7

objection to the —

Mr. Bednar introducing this?

8II

MS. PAREDES:

(Through the interpreter) No.

9

JUDGE EBLEN:

Okay.

10

MR. BEDNAR:

11

JUDGE EBLEN:

12

Q.

13

It will be published.

(By Mr. Bednar) You had an interpreter

present at your deposition; correct?
A.

15

JUDGE EBLEN:

16

MR. BEDNAR:

17

JUDGE EBLEN:

19

—

Here is the sealed original.

14

18

It will be

(Through the interpreter) Yes.
Are we going to look at it?
Bits and pieces.
Okay.

I guess I will haul it back

over here.
Q.

(By Mr. Bednar) Okay.

Ms. Paredes, on page

20

137 of your deposition, Ms. Anderson showed you what was

21

Exhibit 31 in your deposition.

22

that is Exhibit 5 that we just looked at.

It's the same document

23

A.

(Through the interpreter) 137?

24

Q.

Yes.

25

Page 137.

(Discussion held off the record.)
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ill
2
3

Q.

(By Mr. Bednar) Exhibit 31 in your deposition

is the same document that is Exhibit 5 in this hearing.

4

A.

(Through the interpreter) Yes.

5

Q.

Ms. Anderson showed you that document and

6

asked you this question, at the bottom of page 137,

7

referring to the restrictions that are on Exhibit 5.

811
9

Question:

So at this time, you were still

following these same restrictions?

10

Answer:

Yes.

Yes.

It says so.

11

Was that question asked?

12

A.

(Through the interpreter) Yes.

13

Q.

And was that answer given?

14

A.

(Through the interpreter) I said yes.

15

So

what's the difference now?

16

Q.

And was that answer given?

17

A.

(Through the interpreter) Yes.

18

Q.

Okay.

Look at page 13 8 of your deposition.

19

The question at the top of the page refers you to

20

Exhibit 3 3 , which is the same as Exhibit 58 at this

21

hearing.

Exhibit 58 is a February 21st work release

22

THE INTERPRETER:

23

MR. BEDNAR:

24

Q.

25

Exhibit 5 8 .

—

What page, Counsel?

February 2 1 s t .

(By Mr. Bednar) —

which is the same as

That is the work release that continues the
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1

same work restrictions from Exhibit 5.

2
3

Ms. Anderson asked you this question at the
bottom of page 139:

4
5

In January of 1995, it looks like you were
still restricted to no prolonged high dusting.

6

That's on Exhibit 31.

7

And you answered:

8

Then she asks:

9

Yes.

Were you still complying with

that restriction?

10

And you answered:

Yes, I believe so.

11

And then she asked you:

And the same with

12

may use light vacuum left-handed as needed but

13

limit heavy vacuum to 30 minutes or less?

14

Answer:

I believe so, yes.

15

And then she asked you:

16

the same in February of 1995, too?

17

And you answered:

18

Do you see that?

Would that be

Yes, I believe so.

19

A.

(Through the interpreter) Where is it?

20

Q.

On page 1 —

21

At the bottom of page 139, at

the top of page 140.

22

A.

(Through the interpreter) Y e s .

23

Q.

W e r e those questions a s k e d , and w e r e

24

answers given?

25

A.

those

(Through the interpreter) Yes.
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1

Q.

In December of 1995, I believe you applied

2II I'm sorry —
3 a
4

7

December of 1994, I believe you applied for

position as an audio-visual technician.

Do you recall

that?

5
6

~

A.

(Through the interpreter) Yes.

What page is

Q.

I'm not referring to her deposition.

that?
I'm

811 just asking the question.
9

Do you recall that?

10

A.

(Through the interpreter) Yes.

11

Q.

And in your deposition, you admitted that you

12

did not possess the minimum qualifications for that

13

position; isn't that correct?

14

A.

15

correct.

16

little bit of training.

17

Q.

(Through the interpreter) Yes, that is
But I also said that I could do it with a

In December of 1994, you applied for a

18

position as a telemetry tech —

19

Do you recall that?

20

A.

21

Q.

telemetry technician.

(Through the interpreter) Yes.
And isn't it correct that you admitted in

22

your deposition that you did not possess the minimum

23

qualifications to be hired into that job?

24
25

A.

(Through the interpreter) Yes, because they

showed me the qualifications, but I always said that
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II
1

WITNESS:

they hired others but after training them,

2
3

Q.

Okay.

But you acknowledge that you did not

have those qualifications?

4
5

CLAUDIA PAREDES

A,

(Through the interpreter) What they're asking

for, no, I didn't.

6

Q.

Okay.

Do you believe that you had adequate

7

English skills to be an audio-visual technician or

8

telemetry technician?

9
10

A.

(Through the interpreter) If they give me

training, yes, I do.

11

Q.

Training in English?

12

A.

(Through the interpreter) Yes, because in all

13

the work situations they tell you what to do, they show

14

you what to do and you do the same thing every day.

15

Q.

Do you know that a telemetry technician has

16

to communicate with a team of health-care providers when

17

a child who may be in emergency care has a

18

life-threatening condition?

19

A.

(Through the interpreter) I know that if they

20

give me a job I have to do my best to learn my duty and

21

do

22

it.
Q.

Do y o u h a v e t h e a b i l i t y

23

effectively

24

life-threatening

25

A.

to

communicate

and i m m e d i a t e l y i n E n g l i s h a b o u t a
situation

for a

patient?

(Through t h e i n t e r p r e t e r )

In a s i t u a t i o n

like
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1

that, you have to do your best.

But if you think I

2II can't fulfill a position like that because of my
3

defective English, there are other positions where I can

4II work.
5

Q.

Do you think you can fulfill the

6

responsibilities of a position that may involve

7

immediate medical care with your English skills as they

8

are?

9

A.

(Through the interpreter) In situations where

10

no one spoke English I could probably do it.

11

the others speak English then I would not be

12

(unintelligible).

13
14

Q.

But where

Do you recall applying for the position of

child care life assistant in December of 1994?

15

A.

(Through the interpreter) Yes.

16

Q.

That job requires two years of experience in

17

college, pursuing a bachelor's degree in child life or

18

related field?

19

JUDGE EBLEN:

20

MR. BEDNAR:

21

Q.

22

qualification?

23

A.

What position was that?
Child life assistant.

(By Mr. Bednar) Did you meet that minimum

(Through the interpreter) I —

I did not have

24

those minimum qualifications.

But I had worked in that

25

area and I saw what the people were doing who worked in
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1

that area.

That's why I applied, because I feel that I

2II could do that job.
3

Q.

That job requires people to give counseling

4

to children who have serious medical conditions;

5

correct?

6

A.

(Through the interpreter) More than anything

7

else the work required going out with the children,

8

playing with them, helping their morale.

9
10

Q.

counseling children?

11
12

Do you understand that that position requires

A.

(Through the interpreter) Yes, play with

them, love them, give them affection.

13

Q.

And counseling?

14

A.

(Through the interpreter) Also that.

15

Q.

Is it correct that the last day you worked at

16

Primary Children's Medical Center was May 22nd, 1995?

17

A.

(Through the interpreter) Yes.

18

Q.

Let me have you look at Exhibit 8 in the

19

notebook in front of you.

20

notebook.

21

That, yeah.

No, I'm sorry.

Just this

Exhibit 8.

Did you receive that piece of paper?

22

A.

(Through the interpreter) Never.

23

Q.

Let me have you look at Exhibit 9 —

24
25

sorry.

Exhibit 10.
A.

I'm

Are you looking at Exhibit 10?

(Through the interpreter) Yes.
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25
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II

WITNESS:

A
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EiiiSAtfam
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1

Why you tell me Please, go to see Dr. Tim Grange, Please

2

go to see.

3

wanted to see me for?

4

A.

My question is:

What did he tell you he

I don't remember telling you that he wanted

5

to see you for any specific reason.

I recall that he

6

was the best physician that I knew of for diagnosing and

7

treating the type of injury that you had.

So I wanted

811 the best for you, and he was the best that I knew for
9
10

you.
MS. PAREDES:

11

Thank you.

That's it.

CROSS EXAMINATION

12

BY MR. BEDNAR:

13

Q.

I —

I know you need to get back to work.

14

Let me just ask you a few questions, and I'll try and be

15

very brief.

16

Kathy Black testified before you did this

17

morning, and she explained that the role of the

18

occupational health nurse was to essentially collaborate

19

with an employee's supervisor to —

20

medical restrictions and help find and design work that

21

meets those restrictions.

to communicate

Is that correct?

22

A.

It's one of the roles, yeah.

23

Q.

Okay.

And is that one of the roles that you

24

were responsible for when you were occupational health

25

nurse in —

Was it October of '94 that you started?
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II

WJLTNE5S:

A

1

A.

Uh-huh ( a f f i r m a t i v e ) .

2

Q.

Okay.

3

through —

r.o

L*u±4**\onxa

wrxibauniUjJj

And then you remained in that position

through —

through the current time.

Okay.

4

In that role, can you describe for me some of

5

the accommodations that you can specifically recall that

6

were made for Mrs. Paredes to accommodate her

7

restrictions that her physician prescribed?

8

recall any specifically?

9

A.

Do you

Specifically when I started at Primary

10

Children's, my recollection is that —

that Mrs. Paredes

11

was working half-time, so that half of her time would

12

have been at home

—

13

Q.

Okay.

14

A.

—

15

Q.

So part-time work would be one of her

16

restrictions?

17

A.

Yes.

18

Q.

Or one of the accommodations?

19

A.

Correct.

20

Q.

Okay.

21

A.

That —

that

~

Do you recall any others?
I think in November Dr. Grange

22

released her to work half-time and to do half-time work

23

w i t h t h e w o r k hardening program, a p h y s i c a l

24

program.

25

Q.

therapy

Okay.
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1

A.

Then as the months went by, she segued off of

2II that and came to Primary Children's for 8 hours, working
3 a

portion of that time in the housekeeping department, a

4II portion of that time in a —
5
6

Q.

And what was the clerical position?

in the endowment part of the

7

in a clerical position.

—

I'm sorry, I've lost the

—

8

A.

We call it the foundation.

9

Q.

The endowment foundation.

10

Was that

And what is that

clerical position?

11

A.

The endowment office did not have funding

12

for —

had limited funding, and they always had clerical

13

work that was available for employees who were injured

14

on the job, had modified duty and had restrictions that

15

could not be accomplished —

16

own departments.

17

position, we could ensure that they would have limited

18

lifting, they would have limited repetitive motion of

19

some body part.

20

Q.

Okay.

21

kind of —

22

position involve?

23

A.

or accommodated in their

So by placing someone in that —

that

And when you say clerical work, what

what kind of clerical work would that

It depended on what work they needed done.

24

But some of the types of work that —

that —

I don't

25

remember specifically what Claudia did, but work that
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1

other employees have done up there would be stuffing

211 envelopes, folding letters of things going out to —
3

to

contributors, perhaps some light typing.

4

Q.

Okay.

And when you say that those positions

5

aren't funded, does that mean that that work is

6

typically done by volunteers for the hospital as opposed

7

to paid employees?

8II

A.

Yes.

9

Q.

And so Ms. Paredes would then have been

10

allowed to do that to essentially fulfill a volunteer

11

function, but she was getting —

12

for that work?

13

A.

Yes, her usual salary.

14

Q.

Okay.

Was she getting paid

Then was there also a time period that

15

you recall where she was given an area assignment and

16

given, I believe, 8 hours to do it where the time

17

schedule or the allocation of hours was for less than 8

18

hours?

19

A.

Yeah.

Each time she would get a release, I

20

would —

Each time I would get a release for Claudia or

21

from the physician, I would check with Kerry or, I

22

assume, his supervisor, if Kerry wasn't there, to verify

23

that the department could accommodate Claudia's

24

restrictions.

25

saying Okay, she has 8 hours to do an area that she used

And I do specifically recall Kerry Brown
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1

to do in 4 hours, so apparently w h e n she was working

2II half-time prior to my arrival or early after my arrival.
3

Q.

Okay.

And is it y o u r rec- —

Do you recall

4

whether or not that when she worked part-time that that

5

was after her injury?

6

A.

It w a s , yeah.

7

Q.

All right.

So she w a s given —

She was then

8

given 8 h o u r s to clean an area t h a t she had previously

9

been able to clean in 4 h o u r s w h e n she was working

10

part-time after her injury?

11

A.

Correct.

12

Q.

Okay.

Earlier after the injury.

Let m e have y o u —

Any other specific

13

accommodations that you recall that were made for h e r

14

during t h e period she was restricted?

15

A.

I recall that there w a s a limitation on how

16

heavy a vacuum she could u s e , and so I had us weigh a

17

vacuum —

18

could provide her with lighter equipment to accomplish

19

the job.

20

Q.

Okay.

21

A.

I recall the department being interested

or weigh what vacuum options were there so w e

22

in —

in making sure that M r s . Paredes knew how to do

23

some of t h e functions with —

24

of —

25

words, with —

w i t h o u t repetitive u s e

w i t h o u t exceeding her restrictions.

S o , in other

with housekeeping, there's some latitude
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1

as to whether you do the job with your right hand or

2

your left hand.

3

ultimately up to Claudia Paredes.

4

Q.

How you actually accomplish it was

Okay.

Let me have you look, if you will

—

5

There's a binder in front of you that has some exhibits

6

that we've looked at previously.

7

to Exhibit 5.

8

5 because it —

9

referred to in later exhibits that we will look at.

10

Let me have you turn

And I'm going to have you look at Exhibit
it states some restrictions that are

Exhibit 5 is an exhibit that has already been

11

admitted into evidence, and it's dated December 2 0th of

12

'94. And it indicates that she should have no

13

repetitive motion of her right arm or back if it's

14

painful, that she should have no prolonged high dusting

15

if it's painful, may use a light vacuum left-handed as

16

needed, but

—

17

A.

Limit.

18

Q.

—

19
20

And that's signed by Dr. Grange.

Okay.

All

right.

21
22

limit heavy vacuum to 3 0 minutes or less.

I just wanted to review those with you
b e c a u s e t h e y ' r e going to b e referred to l a t e r .

23

If I can, now let me have you look at

24

Exhibit —

Exhibit 6.

25

admitted as evidence.

This has also already been
And this is dated January 17th,
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1

1995, and it just continues the same restrictions.

2

Do you see that?

3

A.

Uh-huh (affirmative).

4

Q.

Okay.

And then there's another exhibit,

5

which is Exhibit 52.

6

Dr. Grange, dated January 23rd, 1995.

7

this letter as one that you received from Dr. Grange?

8

A.

Yes.

9

Q.

Okay.

And this is a letter to you from
Do you recognize

And it states she continues to be

10

released to work though with limitations of not using

11

heavy vacuums for over 3 0 minutes per day, though she

12

could increase this as tolerated.

13

lifting heavy objects, particularly if they aggravate

14

her symptoms.

15

activities, such as washing high walls by using proper

16

equipment.

17

And she may have to accommodate certain

Did you receive this letter?

18

A.

19

MR. BEDNAR:

20
21

Yes.
Your Honor, I'd move for admission of

Exhibit 52.
JUDGE EBLEN:

22
23

She is to avoid

It will be admitted.

(Respondent's Exhibit 52 admitted.)
Q.

(By Mr. Bednar) And then finally, if I can

24

turn your attention to Exhibit 58, and this is a note

25

from Dr. Grange dated February 21, 1995.

And under

KINGSBURY AND ASSOCIATES, CERTIFIED SHORTHAND REPORTERS
SUSAN WILCOX KINGSBURY, CSR, RPR
327

1

modified duty it says "Same," thus incorporating the

2

same restrictions we've looked at in Exhibit 6, which

3

was January 17.

And then Exhibit 5, which was December

4II 5th, where I summarized those.
5

Now, to your knowledge, were each of the

6

restrictions that we've just reviewed accommodated with

7

respect to Mrs. Paredes' job assignments?

81

A.

That's my understanding.

9

Q.

Okay.

And that understanding is based upon

10

your interaction with her supervisor in your role in

11

helping to tailor the accommodations that you previously

12

testified to?

13

A.

Correct.

And in knowing that Mrs. Paredes

14

would also have received these and would also be aware

15

that in the course of doing the job she was to avoid

16

these things.

17

Q.

Okay.

Now, let me have you turn to Exhibit

18

7.

19

admitted as evidence.

20

Dr. Grange dated April 11th, and it indicates that she's

21

released to work regular duty as tolerated.

22

correct?

23

A.

Yes.

24

Q.

Now, at this point, do you recall that

25

Exhibit 7 is also a document that's already been
It's a work release from

Is that

—

Subsequent to this April 11th release, were there still
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1

accommodations being provided to Ms* Paredes?

Do you

2 II remember?
3

A-

After that?

4II

Q.

Yeah.

5

Do you remember attending a meeting on

May 5th with a whole bunch of people at WorkMed

6

A.

Yes.

7

Q.

—

8II

A.

9

Q.

—

that involved Ms. Paredes?

Yes.
Let me have you turn to Exhibit 55 —
That isn't right.

Exhibit 59.

No.

10

Exhibit —

This is a

11

WorkMed memo that Dr. Tim Grange wrote that you're shown

12

as receiving a copy of?

13

A.

Yes.

14

Q.

Did you, in fact, receive a copy of this memo

15

from Dr. Grange?

16

A.

Yes.

17

Q.

Let me just —

We have already introduced

18

this as evidence, and Ed Brangal has gone through it,

19

and we've read it into the record so I don't want to do

20

it again.

21

Could I ask you to just take a minute and

22

read the memo to yourself, and then I'll ask you if it

23

comports with your recollection of what happened in the

24

meeting.

25

(Time lapse.)
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1

[END TAPE 4 - BEGIN TAPE 5]

2II

(Time lapse.)

3
4

Q.

(By Mr. Bednar) Have you had a chance to read

that?

5 [I

A. Yes.

6

Q.

And you attended that meeting?

7

A.

Yes.

8

Q.

Is Dr. Grange's summary of that meeting

9

consistent with your recollection of the meeting?

10

A.

Yes.

11

Q.

Okay.

I need to jump back in time just a

12

little bit now, back to this time period in January,

13

February, March, prior to the regular-duty release.

14

There came a point, I believe, where Dr. Grange called

15

you and told you that Claudia could —

16

work 8 hours.

17
18

should begin to

Do you recall that?

Let me have you look at your notes, Exhibit
49.

Are those —

Are those your notes?

19

A.

Uh-huh (affirmative).

20

Q.

Let me have you look on the second page, at

21

the entry dated December 29th, 1994.

Does that entry

22

refresh your recollection as to when Dr. Grange called

23

you and told you he thought Claudia could begin to work

24

8 hours?

25

A.

Yes.
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Q.

And when was that?

211

A.

It would have been December 29.

3

Q.

Okay.

Now, subsequent to December 29 —

4II was December 29th, 1994.

That

So almost at the end of 1994.

5

After she had a been released to work 8 hours, did

—

6

subsequent to that time was she still given the

7

accommodations of working for 2 hours in the endowment

81| fund office?
9

All of

10
11

A.
on —

~

Prior to December 29th, she would have been

working time in the endowment office.

12

Q.

Okay.

13

A.

After the 29th, she would have been expected

14
15

to be in her department.
Q.

Okay.

If we look at your notes —

Let's see.

16

All of the medical restrictions that we went through in

17

Exhibits 5, 6 —

18

was one dated February 21st —

19

were in place, the accommodations that you previously

20

described were provided while those restrictions were in

21

place; is that correct?

22
23
24
25

A.

there was one dated January 17th, there
when those restrictions

The limitations on what she could do with her

right arm, yeah.
Q.

Okay.

Let's see.

I don't have any other questions, your Honor.
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I I

think that's it.

2

JUDGE EBLEN:

Ms. Greenhall, at this meeting in

3

May —

Just a minute.

4

was —

It was described as late spring 1995, after

5

Ms. Paredes was released without restrictions.

6

that meeting, did —

7

work restrictions for Ms. Paredes?

8

decided that perhaps some restrictions were called for,

9

and were those given to you?

10

A.

This meeting where —

Well, it

After

did you ever receive any additional
Where the physicians

I don't recall any more restrictive

—

11

restrictions placed on her than working as tolerated.

12

do recall Mrs. Paredes going to —

13

medical eval and that physician not placing any

14

restrictions on what she could do either.

15

MR. BEDNAR:

1611

A.

17

MR. BEDNAR:

18
19
20
21
22
23

for an independent

Was that Dr. McGlothlin?

Yes.
And that was also in the spring of

'95?
A.

Yeah, I want to say June perhaps.

His letter

would have been in the chart.
MR. BEDNAR:

I forgot to show you one exhibit, if

I might be allowed to ask one more question, your Honor.
JUDGE EBLEN:

24
25

Was that —

I

Certainly.

CROSS EXAMINATION

(Continued)

BY MR. BEDNAR:
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1

Q.

Can I have you turn to Exhibit 60,

Exhibit

2

60 is another WorkMed return-to-work form, and it's

3

dated May 23rd, 1995, and it essentially confirms the

4

April 11th regular duty as tolerated.

5

ever seeing this

6II

A. Yes.

7

Q.

8II
9

12
13
14

—

restriction as well?

I'd ask that the Exhibit 60 also be admitted,
JUDGE EBLEN:

10
11

—

Do you recall

It will be admitted.

(Respondent's Exhibit 60 admitted.)
M R . BEDNAR:

Okay.

I have no other questions.

Thank y o u .
JUDGE EBLEN:

M s . Paredes, do you have any

additional questions for her?

15

M S . PAREDES:

(unintelligible).

16

JUDGE EBLEN:

Well, thank y o u very much,

17

M s . Greenhall.

18

A.

19

JUDGE EBLEN:

20

Thank you.
And you're dismissed.

You can

return to your job.

21

A.

Thank you.

22

MR. BEDNAR:

23

JUDGE EBLEN:

Thank you for coming.
Well, Ms. Paredes, were you able to

24

arrange a n interpreter?

25

M S . PAREDES:

Yeah (unintelligible) last night
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WIT*

S:

ERIC DONALD BARTON

Can you explain for Judge Eblen what an
audio-visual technician does at the hospital so that she
understands what those job responsibilities are?
A.

Yes.

The A.V. tech is responsible to use at

our hospital the extremely high-tech equipment for staff
as well as physicians for presentations.

And that

includes coordinating computers with lasers, with a
number of unusual projectors.

They run a very high-tech

computerized audio-visual room, and they're responsible
for training other employees on how to use the equipment
as —

as well as trouble shooting, doing minor repair

and in general coordinating throughout the hospital
communications that relate to the use of the
audio-visual equipment.
Q.

Does —

It involves then, then, the interface

of both audio and visual equipment?
A.

Right.

Q.

Okay.

And what is the state of the art of

the equipment that the hospital uses in the audio-visual
area?

Is it current?
A.

It's very current.

Every year they —

they

upgrade the projector systems that they use as well as
the computer technology that they have.
Q.

Okay.

A.

Most —

Most of the people have to go to this
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WITL JS:

II
1

ERIC DONALD BARTON

person to find out how to use it, including the people

2II that are in our information systems department, because
3

of its complexity,

4

Q.

Could you —

There's a binder at your feet

5

there.

Could you pick that up and open it and look

6

behind tab 17.

7

description and performance evaluation for the

8

audio-visual tech position.

9

The document behind tab 17 is a job

Now, can you confirm that this would be

10

the —

11

position in December of 1994 when Ms. Paredes applied

12

for that job?

13

A.

14

a job description that would have applied to this

Yes.

We've changed the format of the job

description a little bit, but the functions are the

1 5 II same.
16
17

Q.

20

While we're here I'd like to ask that Exhibit
17 be introduced as evidence.
JUDGE EBLEN:

21
22

Let me have you look at the second

page of that job description.

18
19

Okay.

It witness be admitted.

(Respondent's Exhibit 17 admitted.)
Q.

(By Mr. Bednar) Let me have you look at the

23

second page.

There's a heading there that says

24

qualifications.

25

minimum qualifications.

And to the left is something that says
Can you review those for
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II

1

WITK.

s:

JSKit UUWAIJU BAKTUW

Judge Eblen?

2

A.

Do you want me to read them out loud?

3

Q.

If you would.

4

A.

At least one to two years' experience in the

5

audio-visual field with heavy emphasis on video

6

production experience is necessary.

7

experience is desirable.

A highly motivated, reliable

8

individual is required.

Good communications, follow-up

9

and coordinating skills are necessary.

10

Q.

11

Okay.

That's —

Computer graphic

That's good.

Thank you.

Now, let me have you look in that same binder

12

that you've got there at Exhibit Number 12.

13

that?

14

A.

Yeah.

15

Q.

Okay.

A.

It's an application —

16
17

Do you see

Can you tell me what Exhibit Number 12

is?
an Intermountain

18

Health Care application for employment that looks like

19

Claudia filled out, an application for the audio-visual

20

technician job.

21
22
23
24
25

Q.

Okay.

And that was apparently completed on

December 12th, 1994?
A.

That's when our office received it, and she

signed it that date, yeah.
MR. BEDNAR:

Okay.

Your Honor, I'd ask that
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II
1
2

WITN.^S:
Exhibit 12 be admitted as evidence.
JUDGE EBLEN:

3
4]|

ERIC DONALD BARTON

It will be admitted.

(Respondent's Exhibit 12 admitted.)
Q.

(By Mr. Bednar) As you review Ms. Paredes'

5

application for that position# let me have you turn your

6

attention to the information that may contain any

7

experience that would disclose the qualifications, that

8

address the minimum qualifications of the A.V. tech

9

position.

What —

What do you see with respect to her

10

work experience or educational qualifications that may

11

relate to the A.V. tech position?

12

A.

Well, on her education, Claudia indicates

13

that she has had some training in phlebotomy, and she's

14

had some training in law.

15

related specifically to anything audio-visual that would

16

be useful.

But I don't see anything

17

Q.

What about her work experience on page 2?

18

A.

Well, she's listed a job when she worked at

19

Primary as a housekeeper.

20

in Peru as a secretary and —

21

didn't mention the dates at Primary.

22

and then the date she left was left open.

23

And then also when she worked
from '74 to '89.

And then a third job —

And I

It was from 1990,

this goes backwards

24

in chronological order, I'm sorry.

She worked, it looks

25

like, in Peru again as an operator.

I don't know what
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kind of an operator that would be,

2

But based on the experience that's down here,

3

1 don't see anything that would relate to the

4

audio-visual background.

5

Q.

Okay.

Then, as the human resources director,

6

would you conclude, based upon this information, she

7

does not meet the minimum qualifications for that

8

position?

9

A.

That's right.

10

Q.

And why not?

11
12

Which of the minimum

qualifications and why not?
A.

Well, minimum qualifications as stated in

13

here besides one to two years7 experience in the

14

audio-visual field there has to be a heavy emphasis on

15

video production.

16

important part of this.

17

computer graphics, and we integrate them.

18

nothing in here that I can see that would come even

19

close to that.

20

Q.

21

Video production is an extremely
We use slides, video graphics,
And there's

Okay.
Let me have you look at Exhibit 39.

Exhibit

22

39 is a document entitled Applicant Tracking Summary

23

Report.

24

Applicant Tracking Summary Report is?

25

A.

Would you explain to Judge Eblen what an

For each position in the hospital, we track
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1

the names of the people who apply for these positions.

2

That's what this is.

3

is a list of those people who applied for the

4

audio-visual tech position.

5
6

Q.

Okay.

This particular applicant tracking

And it indicates the position was

opened on November the 9th, 1994; is that correct?

7

A.

Right.

811

Q.

And that the position was filled on February

9

7th, 1995?

10

A.

Right.

11

Q.

And then the second page of Exhibit 3 9

12

contains a list of names.

Is that the list of names of

13

people who applied for the position?

14

A.

That's right.

15

Q.

And the last column indicates whether they

16

were hired or not hired and if not hired the reason; is

17

that correct?

18

A.

Yes.

19

Q.

Does Ms. Paredes' name appear on the list?

20

A.

Yes, it does.

21

Q.

And it appears to indicate —

22

think, on the list.

She's last, I

Is that correct?

23

A.

Uh-huh (affirmative).

24

Q.

It indicates that she applied on December 12,

25

1994, which I believe was the date of her application?
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1

A.

Right.

2

Q.

And what does it indicate as to the reason

3

that she wasn't hired for that position?

4

A*

She does not meet minimum requirements.

5

Q.

Okay.

And is this document, this Applicant

6

Tracking Summary Report, is it kept on the hospital's

7

computer system?

8II

A.

Right.

9

Q.

In the ordinary course of business?

10

A.

Yes.

11

MR. BEDNAR:

12
13

admitted as evidence.
JUDGE EBLEN:

14
15
16

I would ask that Exhibit 3 9 be

It will be admitted.

(Respondent's Exhibit 39 admitted.)
Q.

(By Mr. Bednar) Now, are you familiar with

the telemetry tech position?

17

A.

Yes.

18

Q.

Could you describe for Judge Eblen what a

19
20

telemetry technician does?
A.

A telemetry technician monitors screens that

21

are attached to life-support equipment to various

22

patients throughout the hospital.

23

monitoring telemetry tech station.

24

be in an intensive-care unit, they might be in a regular

25

nursing unit, they might be in a transplant unit.

So there's a central
The patients might

But
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1

all that information is centrally gathered and compiled

2

on the screens that these —

3

Q.

And what is —

that the techs review.

What are the responsibilities

4

of the technician in terms of monitoring?

5

they —

6

if they see something that....

7

What are

What are they watching for, and what do they do

A.

The screens show the current status of a

8

number of vital signs as well as cardiac and other types

9

of basic life-support systems.

And if there is an

10

anomaly in any of the readings, their responsibility is

11

to know where the nurse is in the hospital, contact the

12

nurse and explain what the screen shows.

13

Q.

Okay.

Let me have you look at Exhibit 15 in

14

your book.

That's a job description for telemetry

15

technician dated July 1994.

16

job description for a telemetry technician in December

17

1994 as well?

Would that have been the

18

A.

Yes.

19

Q.

Do you see the section that says minimum

20

qualifications?

21

A.

Yes.

22

Q.

What are the first two minimum qualifications

A.

Attending —

23
24
25

there?
Attendance and passing grade of

ECG interpretation class.

And the second one is:

One
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1

year experience in health-care field or passed life

2

science courses in high school or university.

3

Q.

Okay.

Now, I notice that it's not stated

4

that a minimum qualification there is the ability to

5

speak —

6

Is that, nonetheless, an important, critical ability

7

necessary to effectively be a telemetry technician?

8II
9

communicate and to speak fluently in English.

A.

It's critical.

If a person couldn't

communicate, with some of the types of patients we have

10

as a regional Trauma 1 center, it would kill someone,

11

and that's happened before.

12

Q.

Are there conditions or circumstances that

13

are unique to Primary Children's Medical Center

14

specifically as a care facility that make that even more

15

important?

16

A.

Yes.

17

Q.

What are they?

18

A.

Well, we do liver transplants.

Those people

19

are hooked up to telemetry tech.

We do heart

20

transplants, kidney transplants.

As I mentioned, we're

21

a regional center for oncology patients.

22

The worst cases that there are in the valley

23

or in Wyoming or in Nevada, some parts of Arizona, some

24

parts of Colorado, Idaho, they come to Primary

25

Children's because the care they need isn't available
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elsewhere in the intermountain area*
Q.

And these procedures involve children and in

some cases infants?

4

A,

Right.

5

Q.

Okay.

6
7

Let me have you look at Exhibit 13.

Did I ask Exhibit 15 to be admitted?

JUDGE EBLEN:

9

MR. BEDNAR:

May I?

JUDGE EBLEN:

Yeah.

11
12
13
14
15

I don't

know if I did or not.

8

10

ERIC DONALD BARTON

You didn't, but

—

It will be admitted.

(Respondent's Exhibit 15 admitted.)
Q.

(By Mr. Bednar) Let me have you look at

Exhibit 13.
A.

Can you tell me what Exhibit 13 is?

This is Claudia's application for the

telemetry tech position.

16

Q.

Also dated December 12th, 1994?

17

A.

Right.

18

Q.

Can you review that application briefly and

19

ascertain whether it reflects the same educational and

20

work experience as the last education —

21

application we looked at that was of the same date?

22

they appear to be the same?

23

A.

It's the same.

24

Q.

Okay.

25

or the last job
Do

And as human resources director for

the hospital, can you ascertain from her job application
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1

whether she has any education or work experience that

2

says the minimum work qualifications —

3

qualifications for the telemetry tech position?

4

A.

minimum

There's nothing in her educational background

5

or work experience that I can see that would have any

6

relationship.

7

Q.

For the minimum qualifications?

8

A.

Right.

9

Q.

Okay.

10

Now, one of the qualifications is one year

11

experience in the health-care field.

Would working as a

12

housekeeper in a hospital satisfy that requirement?

13

A.

No.

14

Q.

Why?

15

A.

The intent of health-care experience is that

16

a person would be available with equipment and

17

procedures in the care of children.

18

isn't part of that.

19

Q.

Okay.

And housekeeping

Now, after you came to Primary

20

Children's Hospital, I believe you had some occasions

21

where you met and had several conversations with

22

Ms. Paredes.

Is that correct?

23

A.

Yes.

24

Q.

And in the course of those, were you able to

25

ascertain what her abilities are with respect to
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understanding and communicating in English?

2

A.

My impression is that it was difficult for

3

Claudia to consistently understand what was being said,

4

and I oftentimes didn't —

5

know if she understood what I was saying.

6

Q.

As a human —

most of the time I didn't

As the human resources director

7

of the hospital, did those conversations put you in a

8

position to determine whether or not she had sufficient

9

English skills to be placed in this type of position?

10
11

A.

Q.

13

Okay.

Let me have you

—

Are you familiar with the child care life
assistant

—

15

A.

Yes.

16

Q*

—

17
18

I wouldn't

even attempt it.

12

14

It would be too great a risk.

position at the hospital?

Would you tell Judge Eblen what that job is
and what its responsibilities are?

19

A.

The child life assistant is —

first of all,

20

it reports generally to what we call child life

21

specialists.

22

mastered-prepared employees.

23

is to be —

24

I could explain that first, it will make a little more

25

sense

They're bachelors and sometimes
And their responsibility

And this is the child life specialists.

If

—
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A.

—
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ERIC DONALD BARTON

in what the assistant does,

3

The specialists are responsible, first of

4

all, to be part of the medical and the clinical team

5

that makes rounds every day.

6

specialists, nurses and physicians.

7

being on the team —

It includes child life

or the purpose is to look at a

8 I I holistic care plan for the child.
9

And the intent of

So we go over

clinical needs, medical needs, social and developmental

10

and emotional —

11

The child life specialists are responsible to use a

12

variety of tools, music therapy, play therapy, they call

13

it, to do things that will help the child while they're

14

at the hospital to adapt better to being cared for.

15

or excuse me —

psychological needs.

Once that plan has been developed by that

16

team, and specifically the child life specialist, the

17

child life assistants are mostly responsible for

18

carrying the plan out.

19

stories to the children, they might sit down and help

20

them to learn how to draw, they might talk to them about

21

their families.

22

that involved.

23

it's very focused on what that child is struggling with,

24

how the care plan's been developed to help them, and

25

then they follow that out.

So they might sit down and tell

There's no counseling or anything like
It —

It can seem like baby-sitting, but

So

—
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Q.
child —

What —

What role does communication with the

The child life assistant, then, it seems like,

is going —

it sounds to me is going to be communicating

both with the child and with the child life specialist;
is that correct?
A.

And the child's parents usually as well.

Q.

Okay.

And with the child's parents.

How important to that position is the ability
to effectively communicate and understand English as
part of that process and interaction with the parents,
with the child and with the child life specialist?
A.

Well, since a large majority of the patients

and their families speak English as their only language,
it's mandatory, it's critical, or they couldn't
communicate with them.
Q.

Okay.

And again, based on your experience

and the meetings that you've had with Ms. Paredes and as
human resources director of the hospital, is it your
assessment that she possesses the communication skills
necessary to effectively communicate with the child life
specialist, the children and the parents to be an
effective child life assistant?
A.

No.

Q.

Let me ask you to look at Exhibit 6

—

Did I offer 13?

KINGSBURY AND ASSOCIATES, CERTIFIED SHORTHAND REPORTERS
SUSAN WILCOX KINGSBURY, CSR, RPR
459

WIT. JS:
JUDGE EBLEN:
MR. BEDNAR:
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I don't think so.

I bet I didn't.

I offer Exhibit 13 into evidence.
bad habit

I have a

—

JUDGE EBLEN:

We're getting you well relaxed in

here, I think.
MR. BEDNAR:

—

using exhibits and forgetting to

offer them.
JUDGE EBLEN:

Okay.

I will admit 13.

(Respondent's Exhibit 13 admitted.)
Q.

(By Mr. Bednar) Okay.

Exhibit 16.

Can I have you look at

Exhibit 16 is the position description for

the child life assistant; is that correct?
A.

Yes.

Q.

And is this the position description that

would have been in effect in December of 1994 as well?
A.

Yes.

Q.

Let me have you look at the section entitled

minimum qualifications.

What are the two minimum

qualifications for that position?
A.

Must have at least two years college

experience pursuing a bachelor's degree in child life or
related field.

Number one.

And the second is:

Preference given to those having experience with
children of all ages, those having education and/or
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experience in health-care settings and those seeking
child life certification.
Q.

Okay.

Now, let me have you look at Exhibit

14?
Did I offer 16?
JUDGE EBLEN:
MR. BEDNAR:
JUDGE EBLEN:

No.
I offer Exhibit 16 as evidence.
Okay.

I'll admit it.

(Respondent's Exhibit 16 admitted.)
Q.

(By Mr. Bednar) Exhibit 14, what is Exhibit

14, Mr. Barton?
A.

It's an IHC application for employment that

Claudia completed for the position of child life
assistant.
Q.

And it is also dated December 12, 1994?

A.

Yes.

Q.

And if you review that, does it indicate the

same educational and work experience as the other two
applications we've previously reviewed?
A.

Yes.

Q.

And as human resources director for the

hospital, do you find that any of the minimum
qualifications of the child life assistant position that
we looked at in Exhibit 16 are satisfied by Ms. Paredes'
education and work experience?
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1

A,

No.

2

Q.

Let me have you look at Exhibit 40.

3

JUDGE EBLEN:

4

MR. BEDNAR:

5

Yes.

Thank you.

Sorry.

(Respondent's Exhibit 14 admitted.)
Q.

(By Mr. Bednar) Exhibit 40 is the Applicant

8

Tracking Summary Report.

9

ordinary course of business of the hospital?

Is this also kept in the

10

A.

Yes.

11

Q.

On the hospital's computer system?

12

A.

Yes.

13

MR. BEDNAR:

14

JUDGE EBLEN:

15

assistant?

16
17

I'm

slipping.

6
7

Are you going to offer 14?

I offer Exhibit 40.
Okay.

This is for the child life

Okay.
(Respondent's Exhibit 40 admitted.)

Q.

(By Mr. Bednar) This is the applicant

18

tracking summary for the child life assistant position

19

that we've reviewed; is that correct?

20

A.

Yes.

21

Q.

Okay.

And it indicates that the position was

22

opened on November 30th of 1994, filled March of '95; is

23

that correct?

24

A.

Yes.

25

Q.

Okay.

And does Ms. Paredes' name appear on
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1

page 2 as someone who applied for the position?

2II

A.

Yes, it does.

3

Q.

Okay.

4

And it shows her application dated

December 12th, as we looked on Exhibit 14, I think?

5

A.

Yes.

61]

Q.

And does it indicate the reason she was not

7

hired?

81|

A.

Yes.

9

Q.

And it indicates what?

10

A.

Less training and experience

11

Q.

Okay.

12

A.

—

13

Q.

Finally, then, are you familiar with the

—

than the person that took the job.

14

distribution clerk position that was filled in 1994

15

as —

16

clerk?

Are you familiar with the position of distribution

17

A.

Yes.

18

Q.

Let me have you look at Exhibit 36.

19

Can you

tell me what Exhibit 36 is?

20

A.

It's an IHC application for employment with

21

Claudia's name on it for the position of distribution

22

clerk.

23

Q.

24

correct?

25

A.

And it is dated December 28th, 1994; is that

We received it in our office on the 28th, she
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1

signed it the 27th.

2

Q.

3

Very good.

Thank you.

I offer Exhibit 36.

41

JUDGE EBLEN: 'it will be admitted.

5

(Respondent's Exhibit 36 admitted.)

6

Q.

(By Mr. Bednar) And let me have you turn to

7

Exhibit 38.

Exhibit 38 purports to be the Applicant

8

Tracking Summary Report for a distribution clerk

9

position.

And it appears that the position was opened

10

November 4, 1994.

11

0000.

And then for date filled it shows

Why is that?

12

A.

They didn't fill it.

13

Q.

And it indicates at the bottom that the job

14

was canceled?

15

A.

Right.

16

Q.

Is that correct?

17

A.

Yes.

18

Q.

Is this information reliable, generated from

19

the hospital's database on tracking positions?

20

A.

Yes.

21

Q.

And it indicates, I believe, on the second

22

page that Ms. Paredes did apply for the position?

23

A.

Yes.

24

Q.

And then next to the name of each person who

25

applied, for disposition reason, it states what?
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1

A.

2

MR. BEDNAR:

3

Job canceled.

Honor.

4

JUDGE EBLEN:

5

MR. BEDNAR:

6

JUDGE EBLEN:

7

MR. BEDNAR:

8
9

I have no other questions, your

Okay.
Did I offer 38?

I didn't.

No.
I offer Exhibit 38 as evidence.

Pass the witness.
JUDGE EBLEN:

10

Okay.

It will be admitted.

(Respondent's Exhibit 38 admitted.)

11

JUDGE EBLEN:

12

questions for Mr. Barton?

13

MS. PAREDES:

14

Ms. Paredes, do you have some

Yes.
CROSS EXAMINATION

15

BY MS. PAREDES:

16

Q.

Mr. Barton, the distribution clerk, the place

17

where I was applied, I was (unintelligible) because I

18

I was rejected for several jobs I applied.

19

following job —

20

In this case, distribution clerk, I was following who

21

was applying and how many applicants were.

22

was (unintelligible) person I was applied for

23

distribution clerk (unintelligible) I think the office

24

when I was in the hospital still, (unintelligible) how

25

many persons were there applied in this position.

—

Then I start

the job, why I am not (unintelligible).

And I saw I
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'95-0699
6.,35C-95-'0767ri

1

Q*

What was your e s t i m a t i o n of her English

2II communication a b i l i t i e s ?
3|

A.

Limited.

41]

Q.

Based upon the discussions you had with her

51| in English and/or Spanish, would you have felt
61| comfortable if you were a decision-maker in assigning
71| her to a job where communicating in English was a
81| critical job function?
9

A.

No.

10

Q.

Okay.

111|

I don't have any other questions.

121|

JUDGE EBLEN:

13

Where —

14 [I

A.

151|

JUDGE EBLEN:

16

A.

Thank you.

I just have one other question.
Where in the hospital did you work?

On the rehabilitation floor.
Where was that.

It was on the second floor, on the ~
There's —

It's

17

right next to the PICU.

It goes —

You know,

18

every floor goes on a U —

kind of a U-shape.

And so it

19

would be ~

20

from the front door, you'd walk past the —

21

fountain, you'd get to the elevators or the stairs, you

If you were to enter the Primary Children's

2211 would go up, and it would be —

the

you would walk just down

23

a short corridor, and you would be in the rehabilitation

24

unit.

25

operating room, or this way to the PICU, the pediatric

Or if you went this way, you would be next to the
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MANNING CURTIS BRADSHAW
& BEDNAR LLC
Steven C. Bednar (5660)
Candice Anderson (7456)
Third Floor, Newhouse Building
10 Exchange Place
Salt Lake City, UT 84111
Telephone: (801) 363-5678
Facsimile: (801) 364-5678
Attorneys for Primary Children's Medical Center
UTAH LABOR COMMISSION
ANTI-DISCRIMINATION AND LABOR DIVISION

CLAUDIA PAREDES,
Charging Party,
v.
INTERMOUNTAIN HEALTH CARE,
INC., d/b/a PRIMARY CHILDREN'S
MEDICAL CENTER,
Respondent.
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SUMMARY OF PRE-HEARING
CONFERENCE
UALD NO. 95-0699
EEOC NO. 35C-95-0767

Judge Sharon J. Eblen

On August 24,1999 a Pre-Hearing Conference was held before Aditiinistrative Lartv
Judge Sharon Eblen. Charging Party, Claudia Paredes ("Paredes") was present and Respondent
Primary Children's Medical Center ("PCMC") was represented by its counsel of record, Steven
C. Bednar and Candice Anderson. The following is a summary of what was discussed and
detennined at the Pre-Hearing Conference:
1)

The relevant time frame for Paredes' disability claim is from April 19,1994 (the

date of Paredes' injury) through July 7,1995 (the date of termination).

G:\tbcl2607\200paredesVSunnxary of Pre-Hearing Conference, wpd

2)

The relevant timeframefor Paredes* national origin discrimination claim is from

April 19,1994 through August 25,1995 (the date of Parades' Charge of Discrimination),
3)

Evidence presented at the hearing will be limited to Paredes' claims of disability

dscrimination, failure to accommodate her disability, ?i\d rational origin discrimination for
failure to hire Paredes at PCMC during those time periods.
4)

Paredes will call the following individuals as witnesses: Edith Middleton, Kerry

Brown, Ed Brangal, Aggie Greenhall, Kathy Black, Beverlee Aaron, Lucy Beck, James Spas,
Jody McGrew, and Miguel Gonzales. Paredes may call the following individuals as witnesses:
Loren Lambert, Marlu Gurr, Deidre Marlow, Sherrie Hayashi, and Margared Watson. Judge
Eblen explained to Paredes that she would need to subpoena her witnesses.
5)

The only exhibits which Paredes will utilize at trial are those which were

previously submitted to Judge George as well as the documents which were provided to
Respondents with Paredes' discovery responses.
6)

The exclusionary rule will be invoked throughout the hearing.

7)

Paredes will be responsible for making arrangements to have an interpreter

present during the hearing if she wishes to have one present. Paredes will notify Respondent's
attorneys if she plans on having an interpreter present at the hearing.
8)

The hearing will begin at 8:30 a.m each morning and end no later than 5:00 p.m.

each evening. A lunch break will be taken approximately between 12:00 p.m and 1:00 p.m. The
hearing will be held in room 332 of the Heber Wells Building.
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DATED this j S day of August, 1999.
3YTHE.C0JJRT:

State cf Utah, Labofc^ommission
Administrative Law Judge Sharon Eblen
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CERTIFICATE 0 ? SFR VICE
I hereby certify that a true and correct copy of the foregoing SUMMARY OF PREHEARING CONFERENCE was served via U.S. Mail, postage prepaid, this Z£P
August, 1999, to the following:
Claudia Paredes
1197 Indiana Avenue
Salt Lake City, UT 84104

4^3^
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day of

MAILING Of SUMMARY OF PRE HEARING CONFERENCE
I certify that I have mailed the attached document in the
case of C. . PAREDES, Case No. 8950699. to the following parties by
first class prepaid postage on the Sfa day of Aug 99.
CLAUDIA PAREDES
1197 INDIANA AVE
SLC
UT 84104
STEVEN C BEDNAR, Atty,
THIRD FLOOR NEWHOUSE BUILDING TEN EXCHANGE PLACE
SALT LAKE CITY UT 84111
JOSEPH GALLEGOS, DIRECTOR UALD
160 E 300 S, 3RD FLOOR
SLC
UT 84114

(hum.
Alicia Za

Addendum M

Utah Labor Commission
Adjudication Division
Case No. 8950699
CLAUDIA PAREDES,
Petitioner,

*

vs.

*

FINDINGS OF FACT,
CONCLUSIONS OF LAW
AND ORDER

*

Judge Sharon J. Eblen

PRIMARY CHILDREN'S MEDICAL
CENTER,
Respondent.

*

*

*

*

*

*

*

HEARING:

BEFORE:
APPEARANCES:

*

*

*

*

*

*

*

*

Heber M. Wells Building, 3rd Floor, Room 332,160 East 300 South,
Salt Lake City, Utah on August 30 and 31,1999. By Order and
Notice of the Labor Commission.
Sharon J. Eblen, Administrative Law Judge.
The Petitioner, Claudia Paredes, represented herself pro se.
The Respondent, Primary Children's Medical Center was
represented by Steven C. Bednar and Candace Anderson,
Attorneys at Law.
STATEMENT OF THE CASE

Ms. Paredes was an employee of Primary Children's Medical Center (PCMC).
In April 1994, Paredes injured her back in an industrial accident. In July 1995,
Paredes was terminated from her employment. Paredes asserts that PCMC failed to
reasonably accommodate her disability under the Utah Antidiscrimination Act. She also
asserts that her employer's failure to accommodate was due to discrimination based
upon her national origin, Peruvian.
Paredes filed a claim for employment discrimination based upon national origin
and disability with the Utah Antidiscrimination and Labor Division. The Division issued
a Determination of Reasonable Cause on December 3,1997. On December 23,1997,
PCMC requested a formal hearing pursuant to Section 34A-5-107(5)(c), UCA and
R560-1-4, U.A.C. This matter was transferred to the Adjudication Division on January
12,1998 and originally assigned to Administrative Law Judge Donald L. George. On
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January 25,1999 Paredes requested that this matter be assigned to a different judge
because she felt that Judge George had already decided the matter prior to the
hearing. Because of Paredes' concerns about the impartiality of the judge, this matter
was reassigned to Judge Sharon J. Eblen.
At the hearing in this matter the parties agreed to publish the deposition of
Claudia Paredes made on July 15 and 16,1999. Mr. Gerald G. Curtis, Ph.D., a United
States certified Court Interpreter assisted the commission with interpretation services
for Paredes' testimony. However, she questioned the witnesses and participated in the
hearing without interpreter assistance throughout the remainder of the hearing.
Paredes was allowed to submit her closing argument in writing.
ISSUES

1.

2.

The Administrative Law Judge must determine whether:
Paredes is a qualified person with a disability under the Utah Antidiscrimination
Act and Americans With Disabilities Act and, if so, PCMC failed to accommodate
her disability, and
the failure to accommodate, if any, was due to Paredes* national origin,
Peruvian.
FINDINGS OF FACT

1.

On April 19,1994, Paredes injured her back in the course and scope of her
employment with PCMC when a bed rail fell on her while she was cleaning under
the bed.

2.

Although the accident was immediately reported to security and the Employee
Health Nurse, Kathy Black, Paredes did not go to Nurse Black for medical care
May 10,1994. Black diagnosed a strain and bruise injury and restricted Paredes
to no vacuuming duties for three days.

3.

Paredes sought treatment from Dr. Cutler, her family doctor, on May 24,1994.
Dr. Cutler took Paredes off work completely from May 24,1994 to May 31,1994.

4.

Paredes worked part time modified duty from June 1,1994 until December 20,
1994 when Dr. Timothy Grange released her to work full time modified duty.
Limitations included no repetitive motion ofrightarm or back if painful, no
prolonged high dusting if painful and use of a light vacuum or use left hand to
vacuum. Limit heavy vacuum to 30 minutes or less.
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5.

The full time modified duty restrictions given by Dr. Grange on December 20,
1994, continued until he released Paredes to "regular duty as tolerated" on April
11,1995.

6.

After Paredes was released for full duty, Paredes continued to claim that she
had too much pain to perform her regular duty.

7.

On May 22,1995, Kerry Brown prepared a memorandum to Paredes noting that
she has had three unscheduled absences since the beginning of May. The
memo reminds Paredes of the company's new attendance policy which was
effective January 1,1995.

8.

By letter to Kerry Brown, her supervisor on the night shift, dated May 23,1995,
Paredes complained that her employer has not accommodated her disability and
asserts that she cannot work due to severe pain. She further asserts her belief
that Dr. Grange was not objective because he works for Intermountain Health
Care, the parent company to PCMC. She requested a second opinion from a
non-lntermountain Health Care physician.

9.

On June 5,1995, Paredes delivered a letter to Ed Brangel, Environmental
Services and Ground Director for PCMC. She continues to complain of back
pain and asserts that she cannot continue to work until she receives competent
medical care and a reasonable accommodation for her condition. Paredes
continues to assert that she is not capable of performing the "vigorous duties" to
which she has been assigned.

10.

In response to Paredes' request, she was referred to Dr. Mark McGlothlirr at
Columbia St. Mark's Hospital for a single evaluation. Dr. McGlothlin's report
was included as Exhibit # 87 to Paredes' deposition. Although Dr. McGlothlin
agreed that Paredes probably suffered a soft tissue contusion as a result of her
industrial accident, he did not recommend any work restrictions for her. In fact,
Dr. McGlothlin suggested that Paredes' continuing problems were due to her
noncompliance with recommended medical care.

11.

According to Plaintiffs Exhibit #5, Paredes saw Dr. Thomas Soderberg on July 6,
1995 to evaluate her complaints of persistent back pain after her industrial
accident of April 19,1994. Dr. Soderberg advised Paredes to train for light level
work, but felt that this would be difficult for her.

12.

Paredes was terminated from her employment with PCMC on July 7,1995 due
to her failure to come to work after May 24,1995.
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13.

On August 28,1995, Paredes filed a charge of employment discrimination with
the Utah Antidiscrimination Division and the Equal Employment Opportunity
Commission alleging that Primary Children's Medical Center failed to
accommodate her disability and terminated her before her medical condition was
assessed. In addition, Paredes alleged continuing discrimination based upon
National Origin due to Respondent's failure to hire her for positions she applied
for since her injury.

14.

It is clear that Paredes' medical condition was fully evaluated prior to her
termination.

15.

On January 16,1996, Paredes applied for Supplemental Security Income with
the United States Social Security Administration. On April 25,1997, an
Administrative Law Judge of the Social Security Administration determined that
Paredes was under a disability as defined by the Social Security Act and
regulations from October 20,1995. The Social Security Administration's
determination was based upon Paredes' residual functional capacity, her limited
ability to write and spell in English, and her lack of transferable skills.

16.

On December 3,1997, the Utah Antidiscrimination and Labor Division issued its
Determination and Order that there was reasonable cause to believe that
Paredes had been discriminated against by PCMC based upon her disability and
her national origin. In relation to the cause finding regarding national origin
discrimination, the UALD examined a Phlebotomist position for which Paredes
applied in September 1993.
PRINCIPLES OF LAW

Claims alleging employment discrimination under the Utah Anti-Discrimination
Act ("UADA") must be filed within 180 days after the alleged discriminatory or prohibited
employment practice occurred. Utah Code Section 34A-5-107(1)(c).
There is very little case law interpreting the provisions of the Utah
Antidiscrimination Act. Therefore, the Administrative Law Judge will rely on federal
case law for interpretation of the Americans With Disabilities Act ("ADA"). The UADA
substantially similar to the ADA with regard to the types of disabilities covered and the
requirements for proving a claim. Interpretation and application of state and federal
employment discrimination law is quite similar, however, there are fewer remedies
available under Utah law than federal law.
In order to establish a prima facie case or initial showing of a viable claim under
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the ADA and UADA, the petitioner must show: (1) she has a disability; (2) she is
qualified for the position; and (3) her employer discriminated against her because of her
disability. Sutton v. United Air Lines, Inc. 130 F.3d 893, 897 (10th Cir. 1997), cert,
granted 67 U.S.LW. 3433 (U.S. Jan. 8,1999)(No. 97-1943); Siemon v. AT & TCorp.,
117 R3d 1173, 1175 (10th Cir. 1997).
The Utah statute defines "disability" as follows:
"Disability" means a physical or mental impairment that substantially limits
one or more of a person's major life activities including a record of an
impairment or being regarded as having an impairment.
Utah Code, § 34A-5-102(9); R606-1-2.E, U.A.C.
Under federal case law, the determination of disability requires answering the
following questions: (1) Does the person have an impairment? (2) Is the life activity
impacted by the impairment a major life activity? and (3) Does the impairment
substantially limit the major life activity? Bragdon v. Abbott, 524 U.S. 624 (1988).
Therefore, the Petitioner must plead and prove by a preponderance of the evidence the
specific impairments and major life activities that create her alleged disability.
A "Major life activity" means functions such as caring for one's self, performing
manual tasks, walking, seeing, hearing, speaking, breathing, learning and employment
Rule R606-1-2.E.3, U.A.C. The inability to perform a single, particular job for a
particular employer does not constitute a substantial limitation of a major life activity.'
Sutton v. United Air Lines, Inc. 130 F. 3d 893 (10th Cir. 1997). Closer to home, the
Utah Courts have also determined that the privilege of working in one particularfob for
one particular employer is not a major life activity. Salt Lake City Corp. v. Confer, 674
P.2d 632 (Utah 1983). Thus, if the Petitioner's impairment only limits her ability to
perform one particular job or class or jobs, it is not substantially limiting and does not
rise to the level of a disability under the ADA and UADA.
A recent 10th Circuit opinion examined the accommodation requirements of the
ADA. The Court noted that the preferred alternative is to provide reasonable
accommodation within the disabled person's existing job. Reassignment is generally
required only when accommodation within the employee's current position would pose
an undue hardship to the employer. Smith v. Midland Brake, Inc., No. 96-3018, slip op.
at 3 (10th Cir. June 14, 1999) (en banc), rev'd 138 F.3d 1304 (10th Cir. 1998). The duty
to reassign need be only to an existing job, the employee must be "qualified" for the
position, the reassignment need not involve a promotion and the employer may choose
which appropriate vacant job is offered, and reassignment is not required if it will
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impose an "undue hardship" on the employer or is not "reasonable." Smith slip op at 9.
ANALYSIS
Is Paredes a Qualified Individual With A Disability Under the ADA?
Paredes was injured in a work related accident on April 19,1994 when a bed rail
fell and hit her on the right upper back. She complained of pain when using her right
arm to work overhead or operate a vacuum cleaner. After the accident, Paredes was
placed on temporary light duty restrictions and continued to work for Respondent
On April 11,1995, Dr. Timothy Grange released Paredes to regular duties "as
tolerated." Paredes did not feel that she was physically capable of working regular
duty due to her pain. She stopped coming to work on May 22,1995. Paredes asked
her employer for a second opinion on her condition from a non-IHC physician and
accommodation of her self-perceived disability. Respondent sent her to Dr. J. Mark
McGlothlin, a physiatrist, for a non-IHC second opinion. Dr. McGlothlin saw Paredes
on June 2,1995. He concluded that Paredes was medically stable and had no
permanent impairment due to her industrial injury. Paredes did not return to work and
continued to ask for an accommodation for her self-perceived disability.
On June 2,1995, Ed Brangel wrote to Paredes reminding her of department
policy which terminates employees who fail to report for work for three consecutive
scheduled work days without notice. Brangel notes that he has not heard from Paredes
and wants to discuss some possible options in the department, apparently regarding'
accommodations. Paredes again requests accommodation by letter to Ed Brangel
which she personally delivered to him on June 5, 1995. On that date, Paredes rfiet with
Brangel and Beveriee Aaron, HR Director at PCMC. At this meeting, Paredes, Aaron
and Brangel discussed possible employment options outside the housekeeping
department, although Paredes did not bring any new work restrictions or a physician's
corroboration of her complaints to her employer on June 5, 1995. There is no written
record of the discussion that took place on June 5, 1995 between Paredes, Aaron and
Brangel.
On July 7, 1995, Paredes was terminated from her employment with PCMC
because she had not been to work since May 24, 1995.
On July 6,1995, Paredes saw Dr. Thomas Soderberg upon the advice of her
attorney. Dr. Soderberg assigned a 5% whole person permanent impairment rating and
concluded that Paredes should not resume the same type of work she was performing
prior to her injury.
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Ultimately, Paredes was examined by a Medical Panel of the Labor Commission.
The Medical Panel concluded that Paredes has chronic thoracic pain syndrome and
symptoms consistent with myofascial pain. She is receiving social security disability
payments, but her request for permanent total disability compensation under the Utah
Workers' Compensation Act has been denied due to Paredes failure to cooperate with
rehabilitation efforts.
"Disability" means a physical or mental impairment that substantially limits
one or more of a person's major life activities including a record of an
impairment or being regarded as having an impairment. Utah Code, §
34A-5-102(9); R606-1-2.E, UAC.
Under federal case law, the determination of disability requires answering the
following questions: (1) Does the person have an impairment? (2) Is the life activity
impacted by the impairment a major life activity? and (3) Does the impairment
substantially limit the major life activity? Bragdon v. Abbott, 524 U.S. 624 (1988).
Therefore, the Petitioner must plead and prove by a preponderance of the evidence the
specific impairments and major life activities that create her alleged disability.
"Major life activities" means functions such as caring for one's self, performing
manual tasks, walking, seeing, hearing, speaking, breathing, learning and employment.
Rule R606-1-2.E.3, U.A.C. The inability to perform a single, particular job for a
particular employer does not constitute a substantial limitation of a major life activity.
Sutton v. United Air Lines, Inc. 130 F. 3d 893 (10th Cir. 1997). Closer to home, the
Utah Courts have also determined that the privilege of working in one particular job fdr
one particular employer is not a major life activity. Salt Lake City Corp. v. Confer, 674
P.2d 632 (Utah 1983). Thus, if the Petitioner's impairment only limits her ability (b
perform one particular job or class of jobs, it is not substantially limiting and does not
rise to the level of a disability under the ADA and UADA.
Paredes has a 5% permanent impairment due to myofibrosis. The pain
syndrome limits her ability to work, at least in her former housekeeping job, and
appears to limit Paredes' ability to engage in work that requires frequent bending, lifting
over ten pounds, sitting over 20 minutes or standing over 20 minutes without changing
position. See Plaintiffs Exhibit #9, page 6. These limitations clearly exclude Paredes
from the entire class of housekeeping jobs, however, there is no evidence in the record
to show what other types of employment Paredes cannot perform due to her disability.
Kit Bertsch, Vocational Rehabilitation Counselor, has concluded that Paredes has the
medical functional capacity and transferable skills to secure employment in a more
sedentary line of work such as an unarmed security guard, clerical support worker,
teacher aide or medical clerk.
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In its prehearing Motion to Dismiss, Respondent asserted that Paredes is not a
qualified person with a disability entitled to benefits under the UADA because at the
same time she claims her employer failed to accommodate her disability, she pursued
claims under the Utah Workers' Compensation Act and Social Security Administration
asserting that she was totally disabled and unable to work. Paredes asserts that the
SSA does not consider accommodations under its definition of disability and maintains
that, at all times, she has asserted her ability to work with accommodations. The
Administrative Law Judge notes that Dr. Soderberg concluded in July 1995 that
Paredes was disabled for her past work as a housekeeper. He did not identify any
accommodations that would enable her to continue in that line of work.
Although Paredes is well educated and articulate, she speaks Spanish as her
primary language and is more comfortable communicating in Spanish. During the time
since she came to the United States, Paredes has worked as a physical laborer.
Although Paredes may be employable outside of housekeeping, her employment
choices are limited by her physical capabilities. Accordingly, the Administrative Law
Judge concludes that Paredes is an individual with a disabilty under the Act.
Failure to Accommodate
Aoril 19.1994 to August 15. 1994.
Paredes asserts that Respondent failed to accommodate her disability during the
periods from April 19,1994 to August 15,1994 and again from January 17,1995 to July
7,1995 when she was terminated.
During the period from April 19,1994 to August 15,1994, Paredes comp&ned
of her injury and her pain, but did not provide medical documentation to support her
request for accommodation until May 10,1994. Although Paredes was injured on
April 19,1994, she did not seek medical care until May 10,1994 when she reported to
the office of Kathy Black, Nurse Practitioner, for assistance. At that time, Nurse Black
returned Paredes to restricted duty for three days with no vacuuming. Although
Paredes reported her industrial injury on the day it happened, she did not go to see the
nurse until several weeks later.
On May 24,1994, Paredes saw her personal physician, Dr. Cutler, and reported
the industrial injury. Dr. Cutler placed Paredes on light duty until July 6,1994. On July
5,1994, Paredes was restricted to light duty, working 4 hours per day pursuant to the
Release in Respondent's Exhibit #4, physician's name illegible
Brown stated that once he received the restrictions from Nurse Brown, he
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modified Paredes' duties by assigning her to the thirdflooroffices and providing an
assistant to do the vacuuming. Brown also gave Paredes a 4 pound vacuum called a
"Hokey" to use instead of the heavy vacuum she used prior to the injury. Brown
testified that he accommodated all restrictions received from Paredes doctors prior to
her full duty release.
Paredes denies that Brown followed the accommodations given to him by her
physicians. Paredes described one incident where she claims Kerry Brown and Edith
Middleton told her it was her job to empty a mop bucket that had been left in the
janitor's room by the day shift, she could not recall when the incident occurred.
Neither Edith Middleton nor Kerry Brown recalled the incident described by Paredes.
An employer is required to reasonably accommodate permanent medical
restrictions. The temporary restrictions in place from April 19,1994 to August 16,1994
did not require accommodation under the UADA. However, the Administrative Law
Judge concludes that the evidence in the record shows that PCMC accommodated
Paredes once it had notice of the specific medical limitations required to keep Paredes
working light duty.
Of note, it is generally assumed in the workers' compensation arena that
employees restricted to light duty should be returned to some sort of work consistent
with their restrictions as soon as possible. Under Utah's Workers' Compensation Act, a
when there is no light duty work available to an injured worker, the injured worker is
entitled to receive temporary total disability compensation. Based on the testimony of
the witnesses at the hearing, the Administrative Law Judge concludes that Respondent
complied with Paredes' temporary medical restrictions during the period from April 19,
1994 and August 15,1994, even though reasonable accommodation was not required
for Paredes' temporary disability under the UADA.
August 16.1994 to December 30.1994
Paredes does not dispute that her temporary disability was accommodated by
PCMC during the period from August 16,1994 to December 30,1994. During this
period, Paredes worked reduced hours with a reduced workload in accordance with the
limitations prescribed by Dr. Grange.
January 17.1995 to April 10.1995
On January 17,1995, Dr. Grange released Paredes to return to work eight hours
per day avoiding repetitive motion with therightarm and back, no prolonged high
dusting and no heavy vacuuming for more than thirty minutes on an 8 hour shift. The
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Respondent accommodated these limitations by providing Paredes with six hours
working in housekeeping with reduced vacuuming, reduced mopping and use of a
lighter vacuum and two hours per day in the Endowment Office doing light office work,
stuffing envelopes, opening mail and filing. According to the testimony, Paredes was
given six hours to perform the same work that she performed in four hours after the
injury. Accordingly, the Administrative Law Judge concludes that the modified duty
provided by PCMC reasonably accommodated Paredes' disability.
April 11. 1995 to July 7. 1995.
On April 11,1995, Dr. Grange released Paredes to full time regular duty as
tolerated. At a meeting on April 28,1995, the employer offered Paredes her choice of
three housekeeping positions that were felt to be areas with lighter housekeeping
duties. The three areas offered to Paredes were: Ambulatory Care, Rehabilitation
Nursing and Newborn Critical Care.
Paredes requested that she be reassigned to housekeeping in Four North,
Psych East, Psych West or One North. PCMC denied Paredes' specific requests
because the housekeeping positions in the areas requested by Paredes were not
currently vacant. After Paredes' requested accommodations were denied by her
employer, Paredes agreed to work in Newborn Critical Care. PCMC notes that
Newborn Critical Care was, in its opinion, the most difficult of the three housekeeping
positions offered to Paredes.
It is well settled that the Americans with Disabilities Act does not require an
employer to transfer a disabled employee to an occupied position. Accommodation
may require restructuring a job to eliminate nonessential functions, it may require paid
or unpaid leave, a modified work schedule, exemption from an employment policy or
reassignment. In this case, the employer offered reassignment to several unoccupied
positions. It is also well settled that an employee cannot dictate the terms of the
accommodation. The employee may suggest an accommodation, but there is no
requirement that the employer honor the employee's request. See Smith v. Midland
Brake, Inc., Slip Op. at 15, Case No. 963018 (10th Cir. En Banc, June 14, 1999).
Paredes accepted the job offered by PCMC in Newborn Critical Care, but only
continued to work for one or two more weeks. At that time, Paredes informed her
employer that the job requirements were too difficult for her. Paredes' May 23,1995
letter to Kerry Brown asserts that Respondent has not attempted to accommodate her
disability, but have reassigned her to more difficult positions. She indicates that she will
seek another doctor's opinion regarding her problem. The May 23,1995 letter, in
conjunction with the letter to Ed Brangel dated June 5,1995 are sufficient to request
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accommodation. Those letters state Paredes' view that she is unable to perform the
job she was assigned after her full release.
Although Paredes continued to assert that she was a person with a disability
who should receive reasonable accommodation, she provided no physician's statement
outlining her physical limitations. Both doctors who evaluated Paredes in April and
May 1995 concluded that Paredes could return to work in her former employment
without limitation. Dr. McGlothlin, who offered a second opinion regarding Paredes'
condition, could find no objective finding to explain her complaints of pain and felt that
her pain complaints were somatic in origin. It is reasonable for the employer to expect
Paredes to bring a doctor's note with specific medical restrictions before providing
additional accommodations.
Paredes did not provide any evidence of additional medical restrictions until after
she was terminated for not coming to work. The employer stretched its attendance
policy by waiting 25 days to terminate Paredes rather than the three days outlined in its
attendance policy. Accordingly, the Administrative Law Judge concludes that during
her employment, PCMC reasonably accommodated Paredes' disability based on the
information in its possession at that time.
Although reassignment to a vacant position is appropriate in cases where the
disabled worker can no longer perform the essential functions of their present
employment, it was not unreasonable for the employer to expect Paredes to provide
them with medical documentation of her claimed limitations. In the absence of medical
documentation to back up Paredes' claims, as well as Dr. McGlothlin's opinion that her
pain complaints were psychological in origin, PCMC's failure to reassign Paredes to
another position was not unreasonable. An employer can't accommodate a claimed
disability when there are no parameters for them to follow.
In order to prove failure to accommodate, the Petitioner must show that her
employer had jobs available for which she was qualified with or without
accommodation. During this period, Paredes did not claim that she could no longer
perform any housekeeping duties, she only claimed that she could not perform the
duties to which she was assigned. No evidence was presented at the hearing to show
that at this time, Paredes was qualified to perform other, available light duty positions
with PCMC. Accordingly, her claim that PCMC failed to accommodate her disability
must fail for lack of proof.
Post-termination
At the prehearing conference on August 25,1999, the parties agreed that the
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relevant time frame related to Paredes' charge of failure to accommodate her disability
was the period from April 19,1994 to July 7,1995. The relevant time frame for
Paredes' charge of national origin discrimination was from April 19,1994 to August 25,
1995. Accordingly, there is no allegation of failure to accommodate after Paredes was
terminated by PCMC.
Even if the Administrative Law Judge were to consider Paredes' claims of post
termination failure to accommodate, none of the positions identified by Paredes qualify
for "automatic" placement as an accommodation. Although an employer may be
required to place a disabled employee in another position if they can no longer perform
their original job, all of the positions identified by Paredes involved promotions. When
the requested accommodation involves a promotion there is no requirement that the
disabled employee receive the job without competing against other qualified applicants.
See Smith v. Midland Brake, No. 96-3018, slip op. (10th Cir. June 14,1999) (Duty to
reassign is triggered when disabled employee cannot be reasonably accommodated in
present position. Reassignment does not require promotion).
National Origin Discrimination
Paredes claims that PCMC failed to hire her for other positions for which she
was qualified from the date of her industrial accident on April 19,1994 to August 28,
1995, based upon her national origin, Peruvian.
The evidence in the record shows that Paredes applied for four positions during
the relevant time period: Distribution Clerk on December 28,1994; Audio Visual Tech
on December 12,1994; Telemetry Tech on December 12,1994 and Child Life
Assistant on December 12,1994.
The records provided by PCMC show that there were five applicants for the
Distribution Clerk position, but that the job was canceled. Paredes asserts that she was
told that she was the only applicant for this position at the time she applied, but this
hearsay evidence is not as convincing as the admissible evidence maintained by the
employer in the normal course of business.
The minimum job requirements for the Audio-Visual Tech position include
providing technical support for users of audio/visual equipment throughout the hospital
and in the Education Center including setup as well as pre-, post- and actual production
of live and/or taped programs as well as checking out equipment and helping with set
up. Minimum qualifications include one to two years of experience in the audio/visual
field with video production experience. The position requires the ability to lift and work
with equipment weighing up to 100 pounds. Paredes was not hired for this position
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because she did not meet minimum qualifications.
The minimum requirements for the Telemetry Technician are attendance and
passing grade of ECG interpretation class, one year of experience in the health care
field or passed life science courses in high school or university and able to work a
flexible schedule. The work involves analyzing and interpreting periodic ECG strips and
report abnormalities to nurses. Mr. Barton, the Respondent's Human Resources
Manager testified that communication skills are critical to this position and based on his
conversations with Paredes, he did not believe Paredes had the necessary
communication skills in English. Mr. Barton's conclusion is borne out by Paredes' own
lack of confidence in her English skills. Although the Administrative Law Judge found
that Paredes was able to effectively communicate at the hearing, she requested that
she be allowed to utilize an interpreter. In a critical health care situation,
communication needs to be quick and effective. The Administrative Law Judge agrees
with PCMC that Paredes does not communicate well enough in English to be qualified
for the Telemetry Tech position.

The minimum requirements for the Child Life Assistant are two years of college
experience in Child Life or a related field. Preference was given to those with
experience with children of all ages, education and/or experience in health care settings
and those seeking child life certification. The supervisor of this position determined
that Paredes had less training and experience than the applicant who was hired. The
Administrative Law Judge agrees with the conclusion of PCMC that Paredes was not
well qualified for this position based upon her application. The application does not Ifet
any specific qualifications that Paredes has to qualify her for this position. In addition,
there is no evidence to show that the applicant who was hired was not qualified for this
position. In response to Paredes' claim that PCMC discriminated against her, PCMC
provided a list of applicants and the job description and asserts that Paredes was less
qualified. Paredes must then prove that PCMC's proffered reason for not hiring her is
pretextual or false. The evidence in the record does not show that PCMC's legitimate
nondiscriminatory reason is pretextual.
Although Paredes asserts that she applied for positions as phlebotomist and
snack bar hostess after she filed her claim of discrimination, there is no additional
evidence in the record to support those claims. In addition, Paredes agreed to limit the
scope of this inquiry to positions between April 19,1994 and August 28,1995.
Therefore, even though Paredes is a member of a protected class who was
subjected to several adverse employment decisions, PCMC has offered legitimate
nondiscriminatory reasons for its decisions not to hire her for the positions in question.
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Paredes has not shown by a preponderance of the evidence that the reasons given by
PCMC are false. Accordingly, her claim for discriminatory failure to hire based on
national origin must fail.
CONCLUSIONS OF LAW
Petitioner has failed to prove by a preponderance of the evidence that PCMC
discriminated against her based upon her disability and her national origin.
Accordingly, her claims of discrimination must be dismissed.
ORDER
IT IS THEREFORE ORDERED that the Petitioner's claims of discrimination
based on disability and national origin under the Utah Anti-Discrimination Act, Utah
Code § 34A-5-101-108 shall be and hereby are, dismissed with prejudice.
IT IS FURTHER ORDERED that any party aggrieved by this decision may file a
Motion For Review with the Adjudication Division of the Utah Labor Commission. The
Motion For Review must set forth the specific basis for review and must be received by
the Commission within 30 days from the date this decision is signed. Other parties may
then submit their Responses to the Motion For Review within 20 days of the date of the
Motion For Review.
IT IS FURTHER ORDERED that any party may request that the Appeals Board
of the Utah Labor Commission conduct the foregoing review. Such request must be'
included in the party's Motion For Review or its Response. If none of the parties
specifically requests review by the Appeals Board, the review will be conducted'by the
Utah Labor Commissioner.
DATED this•2Q&
(Jljjf/fiss

of September, 1999.

QMh

Sharon J. Eblen
Administrative Law
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APPEALS BOARD
UTAH LABOR COMiMISSION
CLAUDIA PAREDES,
Petitioner,

*
*

ORDER DENYING
MOTION FOR REVIEW

*

Case No- 8950699

PRIMARY CHILDREN'S
MEDICAL CENTER,
Defendant.

*

Claudia Paredes asks the Appeals Board of the Utah Labor Commission to review the
Administrative Law Judge's dismissal of Ms. Paredes' claim that Primary Children's Medical Center
("PCMC" hereafter) discriminated against her in violation of the Utah Antidiscrimination Act, Title
34A, Chapter 5, Utah Code Ann.
The Appeals Board exercises jurisdiction in this matter pursuant to Utah Code Ann. §63-46b12, Utah Code Ann. §34A-5-107(l 1) and Utah Code Ann. §34A-l-303(3).

BACKGROUND
Ms. Parades' complaint arises from her employment as a housekeeper by PCMC, and the
termination of that employment relationship. Specifically, Ms. Parades contends PCMC violated
the Utah Antidiscrimination Act by failing to accommodate her alleged disability, and refusing to
hire her for other positions because of her national origin.
A Labor Commission ALJ conducted a formal, two-day evidentiary hearing on Ms. Paredes'
complaints. The ALJ concluded that PCMC had not unlawfully discriminated against Ms. Paredes.
Ms. Parades then filed a timely motion with the Appeals Board for review of the ALJ's decision.
ISSUES PRESENTED
Ms. Parades contends she did not receive a fair hearing before the ALJ. Ms. Parades also
contends the ALJ erred in finding that PCMC reasonably accommodated her disability and did not
discriminate against her because of her disability.
FINDINGS OF FACT
Ms. Paredes is originally from Peru. She is fluent in Spanish and able to communicate in
English. PCMC employed Ms. Paredes as a hospital housekeeper from September 14, 1990 until
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January 9, 1992, and again from July 22, 1992 until July 1995. Ms. Paredes' complaint of
employment discrimination arises from this second period of employment.
On April 19, 1994, Ms. Paredes was cleaning under a hospital bed when one of the bed rails
slipped, striking the right side of her back and hip. Over the next several months, Ms. Paredes
received medical attention for this injury from several health care providers. She was diagnosed
with bruised and strained back muscles. She was taken off work for one week, then restricted to
part-time and light duty work for the next several months. PCMC provided work for Ms Parades
within the limits of her medical restrictions. These restrictions were gradually lifted over time, until
by April 11, 1995, Ms. Parades was released to full-time regular work "as tolerated."
Ms. Paredes continued to complain of difficulty in performing her regular work duties. In
a meeting held on May 5,1995 with PCMC staff, Ms. Paredes, and her treating physician, she asked
that she be assigned to work in a specific area of the hospital, which she believed required less
strenuous effort. However, that assignment was already filled by other hospital staff. PCMC
therefore offered Ms. Paredes a choice of three other work assignments which PCMC believed also
required less strenuous effort. Over protest, Ms. Paredes ultimately chose one of the three alternate
assignments.
After the meeting on May 5, 1995, Ms. Paredes missed several days of work. On May 22,
1995, her supervisor warned her that she was in violation of PCMC's attendance policy. Thereafter,
Ms. Paredes did not report for work at all. PCMC issued subsequent warnings advising Ms. Paredes
that she must report for work as scheduled and that continued absence would result in her
termination from employment. She did not return to work. Finally, on July 7, 1995, twenty five
work days after Ms. Parades last reported for work, PCMC terminated her employment.
Prior to her termination, Ms. Paredes applied for four positions with PCMC. The first was
as an audio-visual technician, which required two years experience in the audio-video field, plus
experience in video production, computer graphics and good communication skills. The second was
as telemetry technician, monitoring patients' electrocardiographs. The position required satisfactory
completion of an ECG interpretation class, other work experience or schooling, and English
language skills. The third was for a child life assistant, involving the planning, implementing and
evaluating of developmental plans for patients at PCMC and requiring a minimum of two years of
college education toward a related college degree, as well as other experience and communications
skills. With respect to each of the foregoing positions, Ms. Paredes lacked the minimum experience,
education, technical skills or communications skills. With respect to the fourth position for which
Ms. Parades applied, that of a distribution clerk, such position was canceled and was not filled.
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DISCUSSION AND CONCLUSION OF LAW
L

FAIR HEARING:

Ms. Parades contends that she did not receive a fair hearing before the ALJ. Certainly, as
a matter of federal and state constitutional law, statutory law and Labor Commission policy, all
participants in Commission adjudicative proceedings are entitled to a reasonable opportunity to be
heard by an impartial judge. Section 63-46b-8(l)(a) of the Utah Administrative Procedures Act
specifically protects this right: 'The presiding officer shall regulate the course of the hearing to
obtain full disclosure of relevant facts and to afford all the parties reasonable opportunity to present
their positions."
The Appeals Board has carefully considered Ms. Paredes' allegations that her hearing was
unfair. However, the hearing record demonstrates that Ms. Parades had every reasonable opportunity
to present her own evidence and argument and to challenge the evidence and argument presented by
PCMC. The Appeals Board finds no evidence of any bias or partiality by the ALJ against Ms.
Paredes. The Appeals Board therefore concludes that Ms. Paredes has received a full and fair
hearing in this matter.
IL

ALLEGATIONS OF UNLAWFUL EMPLOYMENT DISCRIMINATION:

Section 34A-5-106 of the Utah Antidiscrimination Act prohibits Utah employers1 from
engaging in employment discrimination on the basis of several protected classifications, including
"disability" and " national origin." Ms. Parades' complaint against PCMC raised both these issues.
National Origin: Ms. Paredes alleges that PCMC refused to hire her as an audio-visual
technician, telemetry technician, or a child life assistant because of her national origin. However,
the Appeals Board finds, as did the ALJ, that Ms. Paredes was not hired for those positions because
she lacked the requisite qualifications. The Appeals Board therefore affirms the ALJ's conclusion
that PCMC did not discriminate against Ms. Paredes on the basis of national origin.
Disability: In order to prevail on her disability discrimination claim, Ms. Parades must
establish that: 1) she was disabled; 2) she was otherwise qualified for the employment in question:
and 3) PCMC discriminated against her in the terms, privileges or conditions of employment because
of her disability. Ms. Paredes must prove each of these elements by a preponderance of evidence.

As a Utah employer of more than 15 employees, PCMC is subject to the Act. [Utah
Code Ann. §34A-5-102(8)(a)(iv).]
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The first element that Ms. Parades must prove is that she was "disabled." Section 34A-5102(5) of the Act defines a disability as Ma physical or mental impairment that substantially limits
one or more of an individual's major life activities." Having carefully considered the evidence in
this matter, the Appeals Board concludes that Ms. Paredes has not established she was disabled. In
particular, there is insufficient evidence to conclude that Ms. Paredes' back injury substantially
limited a major life activity. In reaching this conclusion, the Appeals Board has considered the
restrictions on Ms. Paredes' abilities, taking into account the severity, duration, and impact of her
injury. The Appeals Board notes that medical professionals who observed and treated Ms. Paredes
prior to her terminationfromPCMC viewed her back injury as temporary. By mid-April 1995, she
was released to her full duties, subject to a further period of work-hardening. It appears Ms. Paredes
agreed she could return to work, since she sought to return to full time work in her former position
as a housekeeper, albeit in a less strenuous work area. In summary, because Ms. Paredes has not
shown her back injury substantially limited her abilities at the time PCMC terminated her
employment, the Appeals Board concludes Ms. Paredes was not disabled within the meaning of the
Act.
Because Ms. Paredes has not established she was disabled, she has failed to meet the
threshold requirement of the Act's three-part standard for unlawful disability discrimination. Her
complaint against PCMC must fail for that reason alone. However, with respect to the remaining
two elements necessary to Mrs. Paredes' claim, the Appeal? ftoarri agrees with_jhe ALJ's
detejmination that Ms. Paredes was "otherwisequalified" to perform her duties as a housekeeper at
PCMC anrl that PCMC did not terminate Ms. Paredes' employment because of her alleged disability.
UL

CONCLUSION:

The Appeals Board has carefully considered the issues raised by Ms. Paredes' motion for
review. The Appeals Board finds that Ms. Paredes has received a full and fair hearing on her
complaints of employment discrimination against PCMC . The Appeals Board further concludes
that Ms. Paredes has failed to establish that PCMC unlawfully discriminated against her on the basis
of her national origin or disability.
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ORDER
The Appeals Board denies Ms. Paredes' motion for review and affirms the ALTs order
dismissing Ms. Paredes' complaint against PCMC. It is so ordered.
Dated this JZA*V

ofJ^Scfi, 2000.

Patricia S. Drawe

NOTICE OF APPEAL RIGHTS
Any party may ask the Appeals Board of the Utah Labor Commission to reconsider this
Order. Any such request for reconsideration must be received by the Appeals Board within 20 days
of the date of this order. Alternatively, any party may appeal this order to the Utah Court of Appeals
by filing a petition for review with the court. Any such petition for review must be received by the
court within 30 days of the date of this order.
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